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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17560 


EUGENE M. ZUCKERT, SECRETARY OF 
THE AIR FORCE, APPELLANT 


v. 


RAYMOND H. PETERSON, APPELLEE 


On Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This action to obtain declaratory relief, restoration to 
his former GS-9 position in the Department of the Air 
Force and an award of $9,776, was commenced by ap- 
pellee on September 15, 1961 in the District Court for 
the District of Columbia (J.A. 2)... By stipulation 
on July 10, 1962, the complaint was amended to allege 
jurisdiction under 28 U.S.C. 1331, 2201, 2202. (J.A. 


2In response to objection by appellant, the money claim was 
withdrawn on August 9, 1962 (J.A. 39). 


2J.A. refers to the Joint appendix, printed separately. 


(1) 


2 


12).* Appellee’s motion for summary judgment was 
granted on October 15, 1962 (J.A. 90). Notice of ap- 
peal was filed on December 13, 1962 (J.A. 91). The 
jurisdiction of this Court rests upon 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


1. The background of the litigation 


In April 1957, appellee, a non-veteran, civilian em- 
ployee of the Chicago Air Procurement District of the 
Air Force, held the position of production specialist, 
GS-9. (J.A. 48). On April 18, 1957, pursuant to Air 
Force Personnel Regulations, AFM 40-1, AF C23 (App. 
infra 26),* his supervisor in the Production Division 
addressed an official reprimand to appellee (J.A. 56). 
The official reprimand is a disciplinary measure pre- 
scribed by Air Force Personnel regulations for significant 
or repeated infractions of Air Force regulations (App. 
infra 26). The reprimand becomes part of the em- 
ployee’s personnel file, unless withdrawn upon considera- 
tion of the employee’s reply or the employee’s subsequent 
exemplary performance (App. infra 27). 

The reprimand of April 18, 1957 specified two inci- 
dents of appellee’s failure to comply with required re- 
porting procedures in regard to delinquent contracts. 
The embarassment caused to the procurement district by 
such discrepancies was stressed. Appellee was advised 
that future discrepancies would require more serious dis- 
ciplinary action and was counseled to discuss any future 
problems with his supervisor. The reprimand notified 
appellee of his right to reply to the charges within five 
days (J.A. 57). No reply was received (J.A. 75). 


* Originally, jurisdiction had been alleged under 28 U.S.C. 1346 
(a)(1), 1402, 2402 (J.A. 4). 


“App. references are to appendix of statutes and regulations 
infra p. 23 this brief. 

All regulations cited and reproduced in appellant’s appendix are 
those which were in effect during the period in which the removal 
action was accomplished. 
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The record reflects, however, that the matter was dis- 
cussed by appellee with his supervisor (J.A. 75}. 

On May 14, 1957, a second official reprimand was ad- 
dressed to appellee, specifying further discrepancies in 
reporting delinquent contracts, reminding appellee of the 
serious nature of the offenses and warning appellee that 
future infractions would be cause for removal. Ap- 
pellee was advised of his right to reply, and counseled 
to discuss with his supervisor any problems connected 
with proper reporting (J.A. 58). No reply was received 
by the Air Force (J.A. 75). 

On July 24, 1957 an advance notice of proposed re- 
moval * was sent to appellee. The notice specified further 
incidents involving appellee’s failure to report delinquent 
contracts on time and referred to the incidents cited in 
the two official reprimands which had been sent in an ef- 
fort to correct the situation. It also notified appellee of 
his right to reply in person and/or in writing to the ad- 
vance notice, to submit affidavits or other evidence in 
his defense and to obtain help in preparing his defense 
from the personnel department (J.A. 60-63). Appellee 
was advised that no decision would be made until his 
reply had received careful consideration and that he 
would remain in his present position for 30 days (J.A. 
62). 

On July 30, 1957, appellee replied to the notice of 
proposed removal, explaining his understanding of the 
reporting regulations and the circumstances of his de- 
lay in reporting delinquent contracts. Appellee did not 
deny the truth of the charges. (J.A. 63-66). Unsatisfied 
with appellee’s explanations, the personnel division, on 
August 9, 1957 sent appellee a notice of final decision to 
remove him as of August 27, 1957. The various inci- 
dents which served as the basis for removal action, as 
outlined in the reprimands and advance notice, were 


5 Air Force Personnel Regulations AFM 40-1, AF C2.3(7) recom- 
mend removal for a second or third violation of administrative 
regulations. (App. infra 27-28.) 
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again enumerated (J.A. 66-70). Appellee was advised 
of his right to appeal the decision through the Air Force 
Grievance Procedure (J.A. 69). 

This procedure provided for review at two administra- 
tive levels of both the merits of the removal action and 
the procedures followed in effecting that action. (AFM, 
AF E2.2(4) (12) (18)) (App. infra 30, 34). A third 
appeal, to the Secretary of the Air Force was permitted 
where a specific violation of law, regulation or executive 
order was alleged (AFM, AF E2.2,(13)) (App. infra 35). 
While advised of the Air Force grievance procedure, 
through inadvertence appellee was not informed that, at 
the time he received the notice of removal, employees 
in his situation also had a limited right of appeal to the 
Civil Service Commission. Review by the Commission 
was restricted to those instances where the employee 
established a prima facie case that the procedural re- 
quirements of Section 9.102 of the Federal Personnel 
Manual had not been met (5 C.F.R. 9.106) (App. infra 
25). Those procedural requirements were (1) written 
notice of proposed action containing specific charges, (2) 
opportunity for the employee to reply, (3) a written de- 
cision and (4) notice of right to appeal to the Civil Serv- 
ice Commission (App. infra 23). No substantive review 
by the Commission was available to non-veterans (App. 
infra 25). Employees utilizing this procedure could 
not avail themselves of the Air Force Grievance Pro- 
cedure. AFM, AF E2.2 (1) (ce) (g) (App. infra p. 30). 

Appellee made use of the Air Force Grievance pro- 
cedure by timely request for an informal review by the 
Commander, on the ground that the penalty of removal 
was too severe for his infractions (J.A. 71). The in- 
formal review is favored as a means of resolving griev- 
ances. AFM 40-1, AFE 2.2 (6)(b) (App. infra 33). 

The Commander’s representative, Major Littig, there- 
upon conducted an informal hearing, at which appellee 
and various witnesses were heard (J.A. 74-76). In his 
report of August 26, 1957, Major Littig, after summar- 
izing the evidence presented, concluded that appellee was 


> he. SS 
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guilty of the discrepancies charged, that appellee was 
not qualified to carry out the responsibilities of his posi- 
tion and that removal was justified under the Air Force 
table of penalties (App. infra 28), in view of the se- 
riousness of the offense. In accordance with Air Force 
policy (App. infra 29), however, Major Littig drew at- 
tention to certain collateral factors which might justify 
a lesser penalty: appellee’s age (61 years in 1957), and 
the prior lax supervision of appellee, which had caused 
the lack of qualification to go unnoticed for some time 
(J.A. 78-79). Major Littig, therefore, recommended that 
the removal action be undisturbed, that appellee’s appeal 
for reduction of the penalty be denied, but that appellee 
be offered a lower position because of the mitigating fac- 
tors outlined above (J.A. 85). 

Since the Commander was unable to consider Major 
Littig’s report prior to the effective date of removal, 
the removal date was deferred pending consideration of 
the report. As a result, appellee’s period of active serv- 
ice was extended to September 6, 1957 (J.A. 80). 

On September 5, 1957, the Commander concurred in 
Major Littig’s recommendations (J.A. 86). Accord- 
ingly, appellee was notified on September 5, 1957, that 
the removal action decision had been upheld but that ap- 
pellee might remain with the Procurement District as a 
Property Clerk, GS-4, if he wished to accept the lower 
grade in lieu of removal (J.A. 82). Appellee was noti- 
fied of his right to seek review of the decision by the 
Major Air Command and to obtain help in preparing an 
appeal (J.A. 82-83). No appeal was prosecuted (J.A. 
43-44). On September 6, 1957 appellee accepted the low- 
er grade (J.A. 56). 


2. The Proceedings below 


The present action was instituted on September 15, 
1961 seeking a declaratory judgment restoring appellee 
to his GS-9 position and payment of $9,776.00, the dif- 
ference between the GS-9 and GS-4 salaries for the inter- 
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vening four years (J.A. 10-11)." The complaint mainly 
attacked the substantive grounds for the removal action 
and subsequent change to lower grade. No procedural 
irregularities were alleged. The removal action was al- 
leged to have been part of a plan to rid the service of 
older men (J.A. 5-10). It was further alleged that ap- 
pellee had been coerced into accepting demotion by the 
threat of removal (J.A. 10). 

In his answer, appellant denied the allegations of coer- 
cion and illegality of the removal action (J.A. 13-14) and 
contended that the suit was barred by laches and failure 
to exhaust administrative remedies (J.A. 12). Ap- 
pellant’s motion for summary judgment on the latter 
grounds was denied without opinion on August 13, 1962 
(J.A. 37). 

On August 9, 1962 appellee moved for summary judg- 
ment on several procedural issues, contending that the ac- 
tion was not barred for failure to exhaust administra- 
tive remedies because appellee had not been notified of 
his right to seek review by the Civil Service Commission 
(J.A. 38), that the action was not barred by laches 
(J.A. 20-22), that the removal action was illegal be- 
cause of various defects in the advance notice of pro- 
posed removal (J.A. 37-38) and the letter of decision 
(J.A. 38) and because the Performance Rating Act 
had not been complied with (J.A. 38). On October 
15, 1962 the district court, without opinion, granted ap- 
pellee’s motion for summary judgment. 


STATUTES AND REGULATIONS 


The relevant portions of the Lloyd-Lafollette Act, Civil 
Service Regulations and Air Force Regulations are set 
out in the appendix to this brief, infra, pp. 23-35. 


® As noted supra, p. 1, note 1, the salary claim was subsequently 
withdrawn. 
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STATEMENT OF POINTS 


1. The district court erred in failing to hold that this 
action was barred by laches. 

2. The district court erred in failing to hold that 
this action was barred by appellee’s failure to exhaust 
his administrative remedies. 

3. The district court erred in failing to hold that 
substantial compliance with applicable procedures was 
had in effectuating appellee’s demotion in lieu of re- 
moval. 

4. The district court erred in holding that appellee 
was entitled to restoration to his former position. 


SUMMARY OF ARGUMENT 


I 


Appellee was guilty of laches. This suit was filed 
four years after appellee’s acceptance of a lower grade in 


lieu of removal. Regard for the public purse requires 
diligent action by a dismissed employee or his remedy 
will be lost, even where serious procedural irregularities 
are alleged. Nicholas v. United States, 257 U.S. 71 (3 
years’ delay) ; United States, ex rel. Arant v. Lane, 249 
U.S. 367 (20 months’ delay); Drown v. Higley, 100 U.S. 
App. D.C. 326, 244 F.2d 774 (2 years’ delay). Ap- 
pellee’s position has been filled. Reconsideration of the 
administrative action at this date would prejudice the 
government. Far shorter periods than the four year 
period involved here have been held to bar belated liti- 
gation. Appellee’s alleged activities in seeking congres- 
sional and administrative intervention do not excuse the 
long delay. Jones v. Summerfield, 105 U.S. App. D.C. 
140, 265 F. 2d 124, certiorari denied, 361 U.S. 841. 


II 


This action is additionally barred by appellee’s fail- 
ure to exhaust administrative remedies provided by the 
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Air Force. Under the Air Force Grievance Procedure 
which was an independent, alternative procedure to an 
appeal to the Civil Service Commission, appellee could 
obtain full review of the merits of the personnel ac- 
tion. The Civil Service Commission could only inquire 
into the question whether the procedural requirements 
of the Lloyd-Lafollette Act had been met. Since all the 
procedural requirements of the Lloyd-Lafollette Act were 
satisfied here, it follows that appellee would not have 
been able to obtain review by the Civil Service Com- 
mission. The failure to advise appellee of his limited 
right to seek review by the Civil Service Commission 
was therefore a minor irregularity which does not render 
the doctrine of exhaustion of administrative remedies 
inapplicable to this case. 


Til 


Appellee’s contention that certain procedural require- 
ments of the Lloyd-Lafollette Act and the Performance 


Rating Act were not met in effecting his demotion are 
entirely devoid of merit. All the procedures required by 
the Lloyd-Lafollette Act were followed. The require- 
ments of the Performance Rating Act were not applicable 
to the administrative action involved in this case. 

In the circumstances, the failure to advise appellee of 
his limited right to seek review by the Civil Service Com- 
mission was not prejudicial. Civil Service review for 
non-veterans like appellee was restricted to cases in- 
volving a prima facie showing that the procedures of 
the Lloyd-Lafollette Act had not been followed. Since 
appellee would have been unable to make such a show- 
ing, his ignorance of the review procedure did not af- 
fect any substantial rights and did not constitute grounds 
for setting aside the administrative action taken. 


IV 


Since the single irregularity involved here—failure to 
advise appellee of his limited right to seek review by 
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the Civil Service Commission—was not prejudicial and 
in no way constituted substantial departure from appli- 
cable standards of compliance, it was error to order ap- 
pellee’s restoration to his former position. At the very 
most, the district court should have issued a declaration 
of appellee’s right to seek review and a specification 
of a time limit within which this right could be exercised. 
Mulligan v. Andrews, 93 U.S. App. D.C. 375, 211 F. 2d 
28; Borak v. Biddle, 78 U.S. App. D.C. 374, 141 F. 2d 
278, certiorari denied, 323 U-S. 738. 


ARGUMENT 


As noted above, the district court filed no written 
opinion. The record, therefore, does not reveal on what 
grounds the two orders denying appellant’s motion for 
summary judgment and granting appellee’s motion for 
summary judgment, were issued. In view of this cir- 
cumstance, we shall address our brief to each point 
raised by the two motions. Those points are: (1) the 
action was barred by laches; (2) the action was barred 
by appellee’s failure to exhaust administrative remedies 
provided by the Air Force Grievance Procedure; (3) 
substantial compliance with applicable procedural re- 
quirements was had in effecting appellee’s reduction to 
a lower grade. We shall demonstrate that each of the 
above points entitled appellant to summary judgment. 
In addition, we shall show that in any event the court 
erred in granting appellee’s prayer for restoration to his 
former position. 


I 
THIS ACTION WAS BARRED BY LACHES 


The administrative action demoting appellee in lieu 
of removal became effective on September 6, 1957 ( J.A. 
82). No further review through the Air Force Griev- 
ance Procedure was sought after that date (J.A. 43-44). 
Yet the present action was not commenced until Septem- 
ber 15, 1961 (J.A. 2). 
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This delay of more than four years before appellee 
took action to set aside the administrative decision is 
clearly prejudicial to the government. Appellee’s posi- 
tion has been filled. (J.A. 43). Reinstatement of ap- 
pellee would not only obligate the government to pay 
double salaries for a future period, but would also ren- 
der the government liable for back pay for four years 
because of appellee’s inertia. Regard for the public 
purse requires diligent action of a civil service employee 
or his remedy will be lost even where serious procedural 
and substantive irregularities are alleged. Nicholas v. 
United States, 257 U.S. 71 (three years’ delay) ; United 
States, ex rel. Arant Vv. Lane, 249 U.S. 367 (20 months’ 
delay); Drown v. Higley, 100 U.S. App. D.C. 326, 244 
F. 2d 774 (two years’ delay). 

As the above cases indicate, much shorter periods than 
the four year period in this case have consistently been 
held to bar belated decisions to litigate. Chappelle v. Sharp, 
112 U.S. App. D.C. 182, 301 F. 2d 506, certiorari denied, 
82 S. Ct. 1250 (3414 months’ delay) ; Jones v. Summer- 
field, 105 U.S. App. D.C. 140, 265 F. 2d 124, certiorari 
denied, 361 U.S. 841 (17 months’ delay); O’Connor V. 
Summerfield, 99 U.S. App. D.C. 249, 239 F. 2d 69 (one 
and a half years’ delay) ; Haas v. Overholser, 96 U.S. App. 
D.C. 22, 223 F. 2d 314 (two years’ delay); Grasse v. 
Snyder, 89 U.S. App. D.C. 352, 192 F. 2d 35 (sixteen 
months’ delay) ; Caswell v. Morgenthau, 69 App. D.C. 15, 
98 F. 2d 296, certiorari denied, 305 U.S. 596 (one and 
a half years’ delay). 

The explanation offered by appellee for his delay— 
that it took him four years to “find the appropriate 
remedy” (J.A. 20) —does not constitute a sufficient ex- 
cuse. In Benson v. Zahner, 110 U.S. App D.C. 90, 289 
F. 2d 756, this Court refused to consider as an excuse 
the employee’s initial failure to name the proper parties 
as defendants. In Jones v. Summerfield, supra, the em- 
ployee spent a year or so in writing to various officials 
seeking reinstatement, as is alleged by appellee was done 
in the instant case. This Court held that such activity 
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did not excuse the delay. Similarly, misunderstanding 
of proper venue (Drown v. Higley, supra) and illness of 
counsel (O’Connor v. Summerfield, supra) have appeared 
to this Court not to justify delays of two years. 

It is important, moreover, that, according to appellee’s 
own affidavit, he was aware by May 26, 1959, that his 
proper remedy was a lawsuit (J.A. 34). Yet he de- 
layed an additional month before consulting a lawyer 
(J.A. 34). Appellee was informed in early 1960 that 
his case would require action by a lawyer in Washing- 
ton (J.A. 35). Refusing to proceed on the basis of 
that information, appellee allegedly spent the next sev- 
eral months in correspondence with Admiral Radford, 
who also advised appellee, on October 5, 1960, that he 
should obtain counsel (J.A. 35). Again, a month 
elapsed before appellee contacted a lawyer (J.A. 35) 
who eventually referred him to present counsel. In view 
of appellee’s continued neglect of the route made known 
to him as early as 1959, and the many decisions by this 
Court, in much less flagrant cases, barring suit after 
shorter periods of delay, it was manifest error for the 
district court to deny appellant’s motion for summary 
judgment. 


Ir 


APPELLEE’S FAILURE TO EXHAUST ADMINI- 
STRATIVE REMEDIES BARRED THIS ACTION 


As we have shown in Point I, appellee’s delay in seek- 
ing to establish his claim created a situation in which 
consideration of his claim at this time would prejudice 
the government. In addition, through the same inertia 
and neglect of his rights, appellee failed to pursue his 
right of appeal to the Major Air Command under the 
Air Force Grievance Procedure. This failure to exhaust 
administrative remedies constitutes a second and independ- 
ent bar to judicial review. 
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As pointed out supra, p. 4, two alternative appeal 
procedures were available to non-veteran, civilian em- 
ployees. Review by the Civil Service Commission, how- 
ever, was possible only if appellee could establish a prima 
facie case that the procedures of F.P.M. §9.102 had not 
been followed. 5 C.F.R. 89.106 (App. infra 25). 
Such a review would encompass only the procedural steps 
taken to remove appellee. As we shall show in Point 
III such a showing would have been impossible, and the 
failure to notify appellee of this limited right of appeal, 
was, therefore, not prejudicial. For this reason, the 
omission with regard to Civil Service review does not 
render inapplicable the long-established rule that failure 
to exhaust administrative remedies is a bar to judicial 
review. The rule governs dismissal cases, as well as 
other cases involving administrative agencies. Burns v. 
McCrary, 229 F. 2d 286 (C.A. 2); Young v. Higley, 95 


94 U.S. App. D.C. 291, 214 F. 2d 878; Bolger v. Mar- 


shall, 90 U.S. App. D.C. 67, 198 F. 2d 37; Johnson v. 
Nelson, 86 U.S. App. D.C. 98, 180 F. 2d 386, certiorari 
denied, 339 U.S. 957. 

In this connection it is well to note that the Air Force 
Grievance Procedure was not a prelude to action by the 
Civil Service Commission, but an independent system for 
review. AFM 40-1, AF E2.2(1) (ec) (1) (g), (App. infra 
30). In Boylan v. Quarles, 98 U.S. App. D.C. 337, 
235 F. 2d 834, this Court upheld the action of the Secre- 
tary of the Air Force in refusing to take an appeal from 
an employee who had exhausted his appeal rights before 
the Civil Service Commission. The Air Force policy of 
eliminating duplicate appeals was held not to contravene 
statutory requirements in connection with dismissals. 

As noted, supra, p. 4, the Air Force Grievance Pro- 
cedure provided for a full review of the procedural 
and substantive elements of appellee’s demotion in lieu of 
removal. And appellee did receive such a review on the 
first and only appeal which he prosecuted (J.A. 73-80). 
The availability of further review through the Air Force 
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Grievance Procedure was made clear in the final notice 
of decision based on Major Littig’s Report of the Hear- 
ing (J.A. 82).? Appellee took no further action (J.A. 
43-44). 


Ill 


THE DISTRICT COURT ERRED IN RESTORING 
APPELLEE TO HIS FORMER POSITION IN VIEW 
OF THE SUBSTANTIAL COMPLIANCE WITH 
PROCEDURAL REQUIREMENTS BY THE AIR 
FORCE 


We shall now show that, assuming, arguendo, that 
judicial review of this case was not barred by laches 
and appellee’s plain failure to exhaust administrative 
remedies, the substantial compliance with procedural re- 
quirements which judicial review is intended to ensure 
was present in this case. Once procedural compliance 
was established, the district court’s function was ex- 
hausted. It was error for the district court to proceed to 
order appellee restored to his former position. 


1. Scope of Judicial Review in Dismissal actions 


It has long been established that the Executive has 
the power to hire and fire employees, and to set the sub- 
stantive standards for government employment. The 
narrow role of the courts in this process is confined to 
an investigation of the procedures followed by the gov- 
ernment agencies in effectuating removal. Keim v. United 
States, 177 U.S. 290; Carter v. Forrestal, 85 U.S. App. 
D.C. 53, 175 F. 2d 364, certiorari denied, 338 U.S. 832; 
Levy v. Woods, 84 U.S. App. D.C. 138, 171 F. 2d 145. 
And, as this Court has cogently stated, only in the case of 
“substantial departure from applicable procedures, a mis- 
construction of governing legislation, or like error going 


* Appellee’s contention to the contrary is discussed in Point ITI, 
infra. 
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to the heart of the administrative determination” will 
the courts intervene “on occasion” in dismissal proceed- 
ings to give a “measure of judicial relief.” Powell v. 
Brannan, 91 U.S. App. D.C. 16, 17, 196 F. 2d 871, 873 
(emphasis supplied). Williams v. Cravens, 93 U.S. App. 
D.C. 380, 210 F. 2d 874, certiorari denied, 348 U.S. 819, 
reiterated that the standard to be observed is “substantial 
compliance.” That standard was met in this case and the 
district court erred in ruling to the contrary. 


2. All the requirements of the Lloyd-Lafollette Act 
were observed 


In his opposition to the government’s motion for sum- 
mary judgment, appellee urged for the first time that 
there had been a failure of compliance with various pro- 
cedural requirements of the Lloyd-LaFollette Act of 1912, 
87 Stat. 555, 5 U.S.C. 652, App. infra, p. 28, and the 
Performance Rating Act, 64 Stat. 1099, 5 U.S.C. 2005, 
App. infra, p. 29. We first point out that these al- 
legations could not constitute grounds for setting aside 
the administrative action taken in appellee’s case be- 
cause they were not properly before the district court. 
No complaint of procedural irregularity was made at 
the hearing before Major Littig (J.A. 71, 75). Indeed, 
appellee’s only purpose in seeking review was reduction 
of the removal penalty for his admitted inefficiency (J.A. 
71). Nor were any alleged procedural defects con- 
tained in the complaint filed in the district court (J.A. 
4-11). Rather, the charges were first raised in an at- 
tempt to defeat the government’s claim that laches and 
failure to exhaust administrative remedies barred the ac- 
tion. It is, therefore, clear that appellee has no right 
to have the charges considered here. United States v. 
Tucker Truck Lines, 344 U.S. 33; Yee Si v. Boyd, 243 
F. 2d 203, 207 (C.A. 9); Deviny v. Campbell, 90 U.S. 
App. D.C. 171, 194 F. 2d 876. 

At any rate the allegations were patently devoid of 
merit. The Lloyd-Lafollette Act of 1912, 37 Stat. 555, 
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5 U.S.C. 652, established a series of procedural steps 
to be followed in the removal of civil servants in the 
classified service. These steps include (1) notice of the 
charges advanced as reason for removal; (2) a copy of 
such charges; (3) time to reply in writing; and (4) a 
written decision at the earliest practical date. 

The steps taken to remove appellee were in accord with 
the required procedures of the Lloyd-Lafollette Act: 


(1) The notice of proposed action specified in detail 
the contract deliveries which appellee had failed to report 
and reminded appellee in detail of earlier discrepancies 
which had been brought to appellee’s attention, in an 
effort to correct the situation, in two official reprimands 
which had stressed the seriousness of the offenses (J.A. 
60-63). 

(2) Appellee made several allegations as to the speci- 
ficity of the charges contained in the notices which 
served as the basis for removal (J.A. 26-28). A glance 
at the charges contained in the notice of proposed action 
and the notice of removal is sufficient to show that these 
contentions are utterly without merit. Each contract 
delinquency is specifically referved to, as are the dates 
upon which the reports by appellee should have been 
submitted (J.A. 60-61, 66-68). In his reply to the advance 
notice appellee admitted his responsibility for the reports 
and did not deny his failure to report on time (J.A. 
63-66). His attempt to excuse the discrepancies rested 
on alleged misunderstanding of the regulations. There 
was no hint that the charges were not clear to appellee. 
Similarly, in his request for informal review, appellee 
did not raise any doubt in regard to the charges, but 
rather to the penalty (J.A. 71). 

(3) The notice advised appellee of his right to reply 
within seven days in writing and present supporting af- 
fidavits (J.A. 62). Appellee was advised that his reply 
would be considered before any final decision would be 
made. 
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(4) The written notice of decision discussed appellee’s 
reply and advised appellee that he would be removed, 
effective August 27, 1957, repeated in detail the reasons 
for removal, and advised appellee of his right to appeal 
through the Air Force (J.A. 69). Appellee’s conten- 
tion that the notice of the right to appeal to the Major 
Air Command was ambiguous (J.A. 19) does not merit 
serious consideration. Appellee was advised “If you are 
dissatisfied with this decision you may request a review 
by the Major Air Command * * *. You may request 
advice and assistance concerning such appeal from Miss 
* * * Evans, Placement and Employee Advisor, Ext. 
361.” (J.A. 69-70). It is inconceivable that appellee could 
have been in doubt as to the meaning of the notice. If 
such doubts existed, however, he had only to contact 
Miss Evans, in order to receive clarification. 

Appellee contended below that he had not received the 
90-day warning period to which he was entitled under 
the Performance Rating Act. 64 Stat. 1099, 5 U.S.C. 
2005 (J.A. 22-25). This attempt to apply the Perform- 
ance Rating Act to the removal situation derives from 
appellee’s persistent confusion of the official reprimands 
with a warning notice under the Performance Rating 
Act. As we pointed out supra p. 2, the official repri- 
mands of 18 April 1957 and 14 May 1957 were issued 
for specific instances of inefficiency pursuant to Air Force 
Regulations AFM 40-1, AF C23 (App. infra 26-28) 
which deal with the administration of discipline. The 
official reprimands had no connection whatsoever with 
the Rating Program. 

Insofar as appellee claims that the Performance Rating 
system must be utilized in the removal or demotion of 
employees, that contention must be rejected. There is no 
provision in any statute or regulation requiring such a 
procedure. Indeed, the Air Force Regulations specifi- 
cally provide that administrative actions based on charges 
of specific inefficiency shall be processed without regard 
to the 90-day warning period of The Performance Rating 
Act (AFM 40-1, AF p4.3(2) (¢) App. infra 29-80). 
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This Court has several times made clear that the pro- 
cedures of the Performance Rating Act are not appli- 
cable to removal and demotion actions based on specific 
charges of inefficiency. McGinty v. Brownell, 101 U.S. 
App. D.C. 368, 249 F. 2d 124 (removal); Thomas v. 
Ward, 96 U.S. App. D.C. 302, 225 F. 2d 953, certiorari 
denied, 350 U.S. 958 (removal where last rating had been 
satisfactory); Jones v. Hobby, 96 U.S. App. D.C. 58, 
223 F. 2d 345 (demotion). As Judge Fahy stated in 
Jones v. Hobby, (96 U.S. App. D.C. at 54, 223 F. 2d 
at 346): 


* * * the provisions for rating employees under 
the Performance Rating Act, as part of a compre- 
hensive system for promoting efficiency in Govern- 
ment Service, do not directly or by implication mod- 
ify or supersede the authority of the appropriate 
officials to demote personnel on charges, under pro- 
cedures and regulations specifically applicable to per- 
sonnel action of that character. 


Whether the action below be considered one of removal 


or demotion, it was not subject to the requirements of the 
Rating Act. The pertinent requirements were those of 
the Lloyd-Lafollette Act, and, as we have shown those 
requirements were satisfied. 


The final charge made by appellee concerns the cir- 
cumstances of his acceptance of the lower grade in lieu 
of removal. It is urged that, faced with the choice be- 
tween removal and demotion, appellee had no choice and 
was forced to accept demotion (J.A. 19). The flaw 
in this argument arises from the failure to note that 
either demotion or removal was proper at that point. 
All the procedural requirements of a removal or demo- 
tion action had been followed. The Air Force was, there- 
fore, entitled to remove or demote appellee. It can hard- 
ly be contended that an agency which has followed the 
required steps is exerting coercion when it implements 
the obvious result, i.e., involuntary dismissal. In that 
sense all removals are obtained by coercion. The only 
type of coercion which the courts seek to prevent is coer- 
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cion which precedes, and results in a denial of, the re- 
quired procedures. The fact that appellee faced a diffi- 
cult choice arose from the decision of the Air Force, on 
humanitarian grounds (J.A. 79), to offer an alternate 
solution to the problem. This decision came about 
through appellee’s own efforts to reduce the penalty. It 
hardly lies in his mouth to characterize the final result 
as coercion. 


3. In the circumstances, the failure to inform appellee 
of his limited right of appeal to the Civil Service 
Commission affected no substantial rights 


Appellee’s remaining claim of procedural irregularity 
involves the failure of the Air Force to advise him of his 
limited right to seek review by the Civil Service Com- 
mission. As the foregoing discussion demonstrates, the 
Lloyd-Lafollette Act, itself, does not require that the em- 
ployee have a right of administrative review. The Civil 
Service Regulations, in a logical implementation of the 
Lloyd-Lafollette Act, provide, however, for a restricted 
inquiry into cases involving a prima facie showing of 
non-compliance with the requirements of the Act. Since, 
as we have shown, the requirements of the Act were met 
in appellee’s case, it is clear he could not have obtained 
Civil Service Commission review. 


a. Section 9.106 of the Civil Service Federal Personnel 
Manual (5 C.F.R. 9.106) provides that no review of the 
sufficiency of the reasons for removal, suspension or de- 
motion of civil service employees will be available to non- 
veterans, like appellee. (App. infra 25.) The sec- 
tion further provides that the Commission may investi- 
gate the removal or demotion of an employee who estab- 
lishes a prima facie case that the procedures prescribed 
by the Commission under section 9.102 have not been 
followed.* 


* Review is also possible where a prima facie case of political 
discrimination or discrimination because of physical handicap or 
marital status is established. 
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The procedures prescribed by section 9.102 (5 C.F.R. 
9.102) were enacted pursuant to the direction of the 
Lloyd-Lafollette Act and include, in more detail, the re- 
quirements of the Act: (1) written notice to the em- 
ployee of proposed action, containing specific, detailed 
charges; (2) a reasonable time for the employee to file a 
written answer with accompanying affidavits (no hear- 
ing is required); (3) consideration by the agency of the 
employee’s answer, if any; (4) a written decision con- 
taining notice of the action to be taken, reasons for the 
action, the effective date of the action, and the right to 
appeal to the Civil Service Commission and the time 
limit for appeal; (5) and an additional requirement of 
retention of the employee in active duty status during 
the period of notice of proposed action if not detrimental 
to the government service (App. infra 23-24). 

As we have shown in our discussion of the Act, itself, 
all the requirements of written notice, a copy of the 
charges, a time within which to reply and a written de- 
cision were satisfied in appellee’s case. In addition, pur- 
suant to the Civil Service Regulations, appellee was re- 
tained in active status throughout the period pending 
decision on review (J.A. 80). 

b. Thus, while it is true that appellee was ignorant of 
the right to seek review by the Civil Service Commission, 
it is also clear that the right had no meaning for appellee. 
He could not have established a prima facie case that the 
other procedures of section 9.102 had not been followed. 
Review by the Civil Service Commission, therefore, would 
not have increased appellee’s rights since the fact of such 
review would, itself, correct the only procedural omission. 
It follows that review by the Commission would have been 
an empty rite. 

As pointed out above, the Lloyd-Lafollette Act, itself, 
does not require that the employee be entitled to review. 
The limited review provided by 5 C.F.R. 9.106 to non- 
veterans was obviously established for the sole purpose of 
policing the requirements of the Lloyd-Lafollette Act. 
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Since those requirements were met in this case, the failure 
to notify appellee of his right to seek review was in no 
way derogative of fulfillment of the statutory purpose. 

It might be further noted that appellee did know of his 
meaningful right to appeal through the Air Force Griev- 
ance Procedure, yet failed to exercise that right. Prelimi- 
nary review by Major Littig, in point of fact, resulted in 
Air Force retention of appellee based on careful considera- 
tion of the merits of the removal action—a course of ac- 
tion not open to the Civil Service Commission. Further- 
more, review by the Civil Service Commission, as pointed 
out supra, would have precluded review of the merits by 
the Air Force. 

In view of the minor nature of the only irregularity in 
the removal proceeding and because the error in no way 
prejudiced appellee or impaired his rights, the removal 
procedure was clearly in substantial compliance with re- 
quired procedures. It was, therefore, error for the district 
court to deny the government’s motion for summary judg- 
ment. 


IV 


THE MINOR PROCEDURAL IRREGULARITY DID 
NOT JUSTIFY RESTORATION OF APPELLEE TO 
HIS FORMER POSITION 


We have demonstrated that, for three separate reasons, 
the district court should have granted summary judg- 
ment to the appellant. In no event, however, should the 
court have ordered the restoration of appellee to his for- 
mer position. If judicial intervention was warranted (al- 
though we submit it plainly was not), it should have been 
restricted to the issuance of a declaratory judgment estab- 
lishing appellee’s right to seek review by the Civil Service 
Commission and the setting of a period of time within 
which to cure the defect. 

That is the procedure ordered by this Court in previous 
cases involving/minor )procedural defects. Mulligan v. An- 


MaGT 
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drews, 93 U.S. App. D.C. 375, 211 F. 2d 28; Borak v. 
Biddle, 78 U.S. App. D.C. $74, 141 F. 2d 278, certiorari 
denied, 328 U.S. 738. And, as applied here, it would prop- 
erly accommodate the legitimate interests of all concerned. 

On the one hand, it would give appellee all to which 
he could possibly claim entitlement: viz, an opportunity to 
attempt to convince the Civil Service Commission that 
there was a failure to follow applicable procedures in ef- 
fecting his demotion.® That, for reasons already discussed, 
he would not be able to make the prima facie showing re- 
quired for Civil Service Commission review cannot of 
course, serve as a basis for enlarging his rights. 

On the other hand, unless and until the Commission 
finds merit in the appeal, there is no warrant for sub- 
jecting the Government to the burdens that would be 
placed upon it by appellee’s restoration. These burdens 
include more than merely the matter of four years’ back 
pay. There is also the consideration that appellee has 
been found manifestly unqualified to perform the duties 
of his former position satisfactorily. And, his restoration 
would undoubtedly mean the displacement of another em- 
ployee who is able to meet the requirements of the posi- 
tion. 


° The Civil Service Regulations provide for belated appeals in 
cases where the delay is caused by failure to notify the employee 
of the applicable time limit. 5 C.F.R. 9.106(c). (App. infra 26). 
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CONCLUSION 


For the foregoing reasons, we respectfully submit that 
the district court’s judgment should be reversed and that 
the cause should be remanded with instructions to enter 
summary judgment for appellant. 


JOHN W. DOoUuGLAs, 
Acting Assistant Attorney 
General. 


Davip C. ACHESON, 
United States Attorney. 


ALAN S. ROSENTHAL, 
BARBARA DEUTSCH, 
Attorneys. 


March, 1968. 
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APPENDIX 


The Lloyd-Lafollette Act, 37 Stat. 555, 5 U.S.C. 652 
provides in pertinent part: 


No person in the classified civil service of the 
United States shall be removed or suspended without 
pay therefrom except for such cause as will promote 
the efficiency of such service and for reasons given in 
writing. Any person whose removal or suspension 
without pay is sought shall (1) have notice of the 
same and of any charges preferred against him; 
(2) be furnished with a copy of such charges; (3) 
be allowed a reasonable time for filing a written an- 
swer to such charges, with affidavits; and (4) be 
furnished at the earliest practicable date with a writ- 
ten decision on such answer. No examination of wit- 
nesses nor any trial or hearing shall be required ex- 
cept in the discretion of the officer or employee di- 
recting the removal or suspension without pay. Copies 
of the charges, the notice of hearing, the answer, the 
reasons for removal or suspension without pay, and 
the order of removal or suspension without pay shall 
be made a part of the records of the proper depart- 
ment or agency, as shall also the reasons for reduc- 
tion in grade or compensation; and copies of the same 
shall be furnished, upon request, to the person affect- 
ed and to the Civil Service Commission. This subsec- 
tion shall apply to a person within the purview of 
section 863 of this title, only if he so elects. 


Section 9.102, Civil Service Regulations, 5 C.F.R. 9.102 
1960 Cumulative Pocket Part (1949 ed.) effective, in 
1957, provides in pertinent part: 


(a) 


(1) Actions against employees.—(i) No em- 
ployee, veteran or nonveteran, shall be separated, 
suspended, or demoted except for such cause as 
will promote the efficiency of the service and for 
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reasons given in writing. The agency shall notify 
the employee in writing of the action proposed to 
be taken. This notice shall set forth, specifically 
and in detail, the charges preferred against him. 
The employee shall be allowed a reasonable time 
for filing a written answer to such charges and for 
furnishing affidavits in support of his answer. He 
shall not, however, be entitled to an examination 
of witnesses, nor shall any trial or hearing be re- 
quired except in the discretion of the agency. If 
the employee answers the charges, his answer must 
be considered by the agency. Following considera- 
tion of the answer, the employee shall be furnished 
at the earliest practical date with a written deci- 
sion. In the decision that removal or other adverse 
action will be taken, the agency shall notify the 
employee of the reasons for the action and the ef- 
fective date of the action; also of the right of the 
employee to appeal to the appropriate office of the 
Commission and the time limit within which his 
appeal must be submitted as provided in section 
9.106. Copies of the charges, notice of hearing 
(if any), answer, reasons for removal, or other ac- 
tion shall be made a part of the records of the 
agency concerned. 


* * * * 


(ii) The employee shall be retained in an active 
duty status during the period of notice of proposed 
action under this section except that in any case 
the employee may be placed on annual leave with- 
out his consent when the administrative office does 
not consider it advisable from an official standpoint 
to retain him in an active duty status during the 
advance notice period. When an employee is not 
placed on annual leave and the circumstances are 
such that his retention in an active duty status 
may result in damage to Government property or 
may be detrimental to the interests of the Govern- 
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ment, or injurious to the employee, his fellow work- 
ers or the general public, the employee may be 
temporarily assigned to duties in which these con- 
ditions would not exist, or placed on leave without 
pay with his consent. In emergency cases requir- 
ing prompt suspension of an employee, the employ- 
ing agency may require the employee to answer 
the charges and submit affidavits within such a 
time as under the circumstances would be reason- 
able, but not less than twenty-four (24) hours; 
however, a preference eligible employee may not be 
suspended for more than thirty (30) days under 
this procedure. 


Section 9.106, 5 C.F.R. 9.106 (1949 ed.) 1960 Cumula- 
tive Pocket Part provided in pertinent part (effective in 
1957) : 


Sec. 9.106 Authority of Commission to investi- 
gate separations, suspensions, reassignments, or de- 
motions. (a) Except as required by section 14 of 
the Veterans’ Preference Act of 1944, as amended, 
the Commission shall not investigate or review the 
sufficiency of the reasons for removal, suspension, 
reassignment, or demotion of an employee. 

(b) The Commission may investigate the re- 
moval, suspension, reassignment, or demotion of 
an employee who establishes a prima facie case 
that: 


(1) The procedure prescribed by the Commis- 
sion under section 9.102 (a) (1) has not been fol- 
lowed (regardless of other allegations) ; or 

(2) The removal, suspension, reassignment, or 
demotion was made for political reasons, except as 
may be required by law, or resulted from discrimi- 
nation because of marital status or physical handi- 
cap. 
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(ec) No case will be investigated under para- 
graph (b) of this section unless the request for 
such investigation is received by the Commission 
within ten (10) days after the effective date of 
separation, suspension, reassignment, or demotion. 
This time limit may be extended, in the discretion 
of the Commission, upon a showing by the em- 
ployee that he was not notified of the applicable 
time limit and was not otherwise aware of the 
limit or that other circumstances beyond his con- 
trol prevented him from filing a request for an in- 
vestigation within the prescribed ten (10) days. 


* * * * 


AFM 40-1 AF C2.3, Air Force Regulations Pertaining 
To Discipline effective in 1957 provided in pertinent part: 


* * * * 


3. OFFICIAL REPRIMAND. 


a. An official reprimand is a penalty appropriate 
only for significant or repeated infractions. It is 
recommended by the immediate supervisor to the 
appropriate operating official, who signs the letter 
of official reprimand if, after thorough investiga- 
tion of the facts, he finds the action warranted. 
The letter of official reprimand should contain: 


(1) A specific description of the offense, includ- 
ing time, place, and circumstances. 

(2) If appropriate, a restatement of past of- 
fenses and any admonishments previously 
given, together with corrective action that 
was suggested. 

A statement that this is a letter of official 
reprimand, a copy of which will be placed in 
the employee’s official personnel folder. 

A statement, when appropriate, that repeti- 
tion of the offense may result in more severe 
disciplinary action. 
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(5) A statement that the employee, if he so 
desires, has a right to submit a written 
reply to the reprimand which will be filed in 
his official personnel folder with the repri- 
mand. 


b. If, after reviewing the employee’s reply, the 
operating official issuing the reprimand deems it 
advisable to withdraw the reprimand from the 
official personnel folder, the civilian personnel of- 
ficer may be requested to do this. The employee 
will be notified of the withdrawal. 

ec. If at any time after a reprimand has been 
issued and filed in an employee’s official personnel 
folder, the operating official issuing the reprimand 
considers that the employee’s continuing perform- 
ance, subsequent to the reprimand, has been so 
exemplary as to warrant removing the reprimand 
from the folder, he may request the civilian per- 
sonnel officer to withdraw it. Operating officials 


should recognize, however, that when a reprimand 
is withdrawn from an official personnel folder, it 
no longer can be used to support future charges or 
be considered in connection with proposed disci- 
plinary action. 


* * * * 


7. GUIDE FOR DISCIPLINARY ACTIONS 


1. This table will be used as a general guide for 
disciplinary actions to help assure that throughout 
the Air Force comparable action is taken in com- 
parable cases. Penalties for disciplinary offenses 
usually will fall within the ranges indicated, but in 
unusual circumstances greater or lesser penalties may 
be imposed. 

2. In determining the disciplinary action to be 
taken in a specific case, consideration will be given 
to the record of the employee and, when there is rep- 
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etition of offenses, to the time interval between of- 
fenses. 

38. When an employee has committed a combina- 
tion or series of different offenses, a greater penalty 
than is listed for a single offense should be considered. 

4, The list of offenses is not intended to be all in- 
clusive. For offenses not listed, commanding officers 
may impose penalties consistent with penalties shown 
in the table for offenses of comparable gravity. 


* * * * 


16. Violation of an admini- 
strative regulation which 
does not specify a penalty: 
a. Minor offense. Oral admonishment Official reprimand 5-10 days’ suspension 
or or or removal. 
official reprimand. 3-5 days" suspension 
or removal 


b, Major offense. 5-10 days’ suspension Removal. 
or removal, 


AFM 40-1, AF P3.4, Change To Lower Grade Air Force 


Regulations, effective in 1957 provided in pertinent part: 


* * * * 


2. CHANGES BASED ON INEFFICIENCY. 


a. Based on Performance. It is within adminis- 
trative discretion to change employees to lower 
grade or reassign employees because of incompe- 
tency or lack of ability. However, before action is 
initiated, the employee will be informed of his job 
deficiencies, be given suggestions and warnings 
concerning performance improvement, and be per- 
mitted oportunity to improve his performance. If 
the employee continues to perform inefficiently he 
will not be permitted to remain in his position but 
may be reassigned or changed to lower grade to 
an available position in which he may be reasonably 
expected to perform satisfactorily. (See, also Chap- 
ter AF 81 for provisions on separation.) 
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Air Force Regulations Pertaining To Separation ef- 
fective in 1957 provided in pertinent part: 


AFM 40-1, AF $1.1 


* * * * 


4. POLICY. The personnel program and other 
activities of management will be so administered 
as to minimize the loss of services of desirable per- 
sonnel. Separations and suspensions will be effected 
in a uniform and equitable manner with due regard 
for the needs of the Air Force, the welfare of in- 
dividual employees, and the requirements of law 
and regulations. Employees will be informed of 
the reasons for all actions affecting their employ- 
ment status. No adverse action will be taken 
against an employee without giving him clear and 
specific information on the reasons therefor. 


The Performance Rating Act of 1950, 64 Stat. 1099, 5 
U.S.C. 2005 provides in pertinent part: 


No officer or employee shall be rated unsatisfactory 
without a ninety-day prior warning and a reasonable 
opportunity to demonstrate satisfactory performance. 


Air Force Regulations relating to Performance Ratings, 
AFM 40-1, AF P4.3 (TS 88, 7 Mar. 55) provide in per- 
tinent part: 


2 +e 


c. “Unsatisfacory” Ratings. An “Unsatisfactory” 
performance rating will not be assigned to an em- 
ployee without a 90-day warning and a reasonable 
opportunity after the warning to demonstrate satis- 
factory performance. When an employee’s work 
performance fails to meet required standards and 
continued efforts by the supervisor, including a 90- 
day written warning notice to the employee point- 
ing out all the deficiencies which exist, and steps 
needed to improve, have failed to bring about suffi- 
cient improvement to warrant assignment of a 
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“Satisfactory” rating, an “Unsatisfactory” rating 
will be assigned. However, administrative actions 
based on specific charges of inefficiency (and not 
based on official performance rating) may be proc- 
essed in accordance with sections 4, Chapters AF 
P3 and AF S1, without regard to the provisions of 
this paragraph. (Emphasis supplied). 


AFM 40-1, AF E2.2 Air Force Grievance Procedure 
Regulations in effect in 1957 provided in pertinent part: 


* * * * 


(g) Personnel actions which have been appealed 
direct to the Civil Service Commission under 
provisions of section 14 of the Veterans’ 
Preference Act of 1944 (see Part 22 of the 
Civil Service Regulations). Grievances sub- 
mitted under the provisions of this section 
will not be entertained after an appeal of 
the same action has been initiated with the 
Civil Service Commission. Action being 
taken on an appeal submitted under the 
grievance procedure will cease concurrent 
with initiation of an appeal on the same 
subject to the Civil Service Commission. 


4. GRIEVANCE REVIEW COMMITTEES. 
a. Major Air Commands. 


(1) The commander of each major air command 
will appoint a permanent grievance review commit- 
tee composed of personnel of the command head- 
quarters. All committee members will be voting 
members. This committee will consist of three 
persons and at least one alternate for each regular 
member to serve in the absence of the member. 
The committee chairman and his alternate will be 
members of the staff civilian personnel office. The 
duties of the chairman will be similar to those of 
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the nonvoting chairman of the ad hoe committee 
appointed at installations. At least two of the com- 
mittee members will be civilian employees. 

(2) Particular care will be given to the selection 
of committee members and alternates. They will 
be persons who are especially competent to ana- 
lyze and weigh evidence from grievance records, 
and will be persons of demonstrated ability to make 
fair, impartial, and sound judgments in arriving at 
recommendations. 

(3) The committee will serve in an advisory ca- 
pacity to the commander. This committee is not a 
hearing body nor a committee of original jurisdic- 
tion. Its functions are to review the complete rec- 
ords of grievances including both the merits and 
procedural aspects of each appeal submitted. The 
committee’s report to the commander will contain, 
as a minimum, the information specified in para- 
graphs lle, d, and e. 

(4) In addition to the ad hoe committee pre- 
scribed by paragraph 3, the commanders of one 
base commands, who also perform the functions of 
a base commander, will appoint permanent griev- 
ance review committees. The composition and func- 
tions of this committee will be the same as those 
established for other major commands. When the 
recommendations of an ad hoc committee are un- 
favorable to an employee, the entire record will be 
referred to the permanent grievance review com- 
mittee for an independent review and recommenda- 
tions prior to forwarding to the commander for 
decision. 

(5) At one base commands where there is an 
installation commander in addition to the major 
air commander the ad hoc committee’s recommenda- 
tions will be forwarded to the installation com- 
mander for decision. Upon receipt of an unfavor- 
able decision, the employee may appeal further to 


the major air commander. In that event, the ap- 
peal will be reviewed by the permanent grievance 
review committee. 


* * * * 


ce. Secretary of the Air Force. A permanent 
grievance review committee, appointed by the Secre- 
tary of the Air Force, will review grievances 
wherein an employee appeals the decision of the 
major air command headquarters on the basis of 
violation of law, Executive order, rule or regula- 
tion of the Civil Service Commission, or regulation 
of the Air Force. This committee will act in a fact- 
finding and advisory capacity to the Secretary of 
the Air Force. Three members will constitute a 
quorum. 


* * * * 


(1) An employee may present a grievance based 
on an adverse personnel action upon receipt of the 


notice of administrative decision to effect the ac- 
tion or based on a performance rating upon re- 
ceipt of the written notice of rating, but not later 
than 30 calendar days after the effective date of 
the action or date of receipt of notice of rating un- 
less there are unusual circumstances which war- 
rant consideration of the grievance subsequent to 
that date. 


* * * * 


e. Informal Presentation of Grievance. An em- 
ployee has the right and is expected to consult 
freely with his immediate supervisor, second super- 
visor, and/or representatives of the civilian per- 
sonnel office concerning any problems or grievances 
related to his duties, working conditions, employ- 
ment status, and other matters involved in daily 
work performance. It is intended that grievances 
be settled informally, promptly, and satisfactorily 
at the immediate supervisory level, whenever pos- 
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sible, and that in each case the efforts of super- 
visors and others concerned will be directed toward 
that objective. 

* * * * 


Gee 


b. If the employee believes there are valid rea- 
sons why an initial presentation of his grievance to 
his immediate supervisor would be unsatisfactory, 
he or his representative may present the grievance 
in the first instance to the second supervisor. If 
an employee believes an interview with the second 
supervisor would be similarly unsatisfactory, he 
may consult the civilian personnel officer. The 
civilian personnel officer, acting in a purely ad- 
visory capacity, will assist the employee in deter- 
mining, on the basis of the facts in the particular 
grievance, the supervisory official to whom it is 
appropriate to present the grievance, and will ad- 
vise the employee regarding any question connected 
with the presentation of the grievance in writing. 
Whenever possible, after the proper supervisory of- 
ficial is determined and the grievance is reduced to 
writing, the civilian personnel officer will bring this 
official and the employee together so that they may 
discuss and possibly resolve the grievance infor- 
mally. 


7. WRITTEN PRESENTATION OF GRIEV- 
ANCE. 


If the employee or his representative wishes to pre- 
sent a grievance to the supervisor above the second 
supervisor, the grievance must be reduced to writ- 
ing, including necessary details as indicated in 
paragraph 6 above. The employee also will indi- 
cate whether he wishes a hearing. The supervisor 
to whom the grievance is presented will initiate ac- 
tion within ten working days to obtain all the per- 
tinent facts, give opportunity to persons com- 
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plained against to make a written reply, render a 
decision, and notify the employee in writing of his 
decision and the reasons therefor. If the decision 
is not acceptable to the employee, he will be in- 
formed by the supervisor that he may present his 
grievance in writing through supervisory channels 
to the commander. 


* * * * 


12. DECISION OF INSTALLATION COM- 
MANDER. The commander will consider the find- 
ings and recommendation of the committee or the 
civilian personnel officer, make a decision, and give 
a written notice of the decision to the employee 
within ten working days of the date on which the 
recommendations were received. The notice will 
state the issues considered ; the decision and the 
reasons for the decision; and the information out- 
lined below, as appropriate: 


* * * * 


¢c. All Other Grievances. In all other grievances 
the employee will be advised of his right, if 
dissatisfied with the decision, to request a 
review, within ten working days following 
receipt of decision, by the major air com- 
mand. 


* * * * 


13. REVIEW OF DECISION. 


a. Review by Major Air Command. A request 
for review, together with the original and two 
copies of the complete record and the employee’s 
official personnel folder, will be forwarded direct 
to the major air command within ten working days 
of the receipt of the request. The commander will re- 
fer the appeal to the permanent grievance committee 
established in accordance with the provisions of 
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paragraph 4. All necessary action by the major air 
command will be completed within 30 working days 
after date of receipt, unless unusual circumstances 
prevent. In the event of delay in decision and noti- 
fication thereof beyond 30 working days, the em- 
ployee will be notified through the installation com- 
mander. Notification of the decision of the major 
air command and the reasons therefor will be for- 
warded to the employee through the installation 
commander. A copy of the decision of the Major 
Air Commander will be furnished Hq USAF Attn: 
AFPCP-F-2. The decision will be final unless the 
employee requests further review and final deci- 
sion by the Secretary of the Air Force on the basis 
of a specific violation of law, Executive order, rule 
or regulation of the Civil Service Commission, or 
regulation of the Air Force. The notice of decision 
to the employee will inform him of (1) the basis 
upon which further review may be requested and 
(2) the conditions specified below. If further re- 
view is requested it must: 


(a) Cite the specific law, Executive order, rule, 
or regulation which is alleged to have been 
violated. 

(b) State specifically wherein the law, Executive 
order, rule, or regulation has been violated. 

(c) Explain how and to what extent the alleged 
violation had an effect upon the action ap- 
pealed. 

(d) Be requested within 10 working days fol- 
lowing receipt of the decision rendered by 
the major air command. 


* * * * 
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QUESTIONS PRESENTED 


1. Whether, there being no issue as to material fact, 


the trial judge erred in failing to grant appellant's motion for 


summary judgment on the grounds that this suit was barred 

by laches, that appellee had failed to exhaust his administrative 
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COUNTERSTATEMENT OF THE CASE 


The appellee has been a Federal Civil Service employee since 
1940 when he was 44 years old; beginning at Grade CAF-3 and 
advancing by promotion during the years since (J.A. 4. Extracts 
from appellee's personal file appear in J.A. 45-49). In April, 1950 
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appellee was appointed a Procurement Officer in the Navy after receiv- 
ing the highest mark in a Civil Service examination given for that posi- 
tion (J.A. 46, 47, 4). In December, 1950, appellee was promoted to 
Purchasing Agent GS-9 (J.A. 47). In May, 1951, appellee entered a hospi- 
tal for an operation where it was discovered that he was also suffering 
from diabetes. Appellee was incapacitated from work for two months and 
advised by his physician that because of his physical condition he should 
not continue at his then job which required him to make a long trip to 
work each day (J.A.5). In February, 1951, appellee resigned his job as 
Purchasing Agent and the same month accepted an indefinite appointment 
with the Air Force as Production Specialist, GS-9, $5,000 per annum (J.A.47). 
Three years later, in January, 1955, the indefinite appointment was con- 
verted to a career appointment with the same title and grade. At this time, 
appellee's salary was $5,435 per annum having received three periodic 


step increases since his appointment three years earlier (J.A. 48). 


Appellee had been hired as a Production Specialist by Mr. Philip 
Goetz and served under his supervision for eighteen months. During 
this time, appellee was Mr. Goetz's best Production Specialist (J.A. 76) 


and was offered a grade promotion to supervise five men (J.A.5). For 


a period of twelve months thereafter, appellee worked under the super- 
vision of one Henry H. Dulkin (J.A.13). Thereafter, appellee's super- 
visor was Dean Stevenson until the end of 1956 (J.A.5). 


Mr. Stevenson was reassigned when it was deemed expedient to 
place in his position a more firm and exacting individual (J.A. 53) fol- 
lowing an inspection by the Inspector General criticising Mr. Steven- 
son's supervision of the Production Specialists under him (J.A.50) and 
upon Mr. Stevenson's refusal to remove or force the resignation of the 
older Production Specialists including appellee, 61 years old at the 
time (J.A.5) by the use of pressure and duress upon them (J.A.36). A 
new aggressive Production Supervisor was assigned to succeed Mr. 
Stevenson (J.A.79), but did not take over for several months (J.A.6). 


On February 10, 1957, appellee was given a periodic pay 
increase showing that his performance was satisfactory at the time 
(J.A. 48). On April 18, 1957, the appellee received an Official 
Reprimand charging him with failure to comply with the reporting 
procedures as outlined in AMC Reg. 84-13 (J.A. 56). This regulation 
directs the Chicago Air Procurement District to prepare and make 
reports but makes no reference to any work or performance of 
employees of the activity such as the appellee (J.A. 76-77). 


Two specific deficiencies were set forth in the reprimand. In 
addition, reference was made to a Disposition Form dated 26 December, 
1956, in which similar discrepancies in not reporting delinquent 
contracts were referredto. The matter referred to in the Disposition 
Form did not appear as an entry on the 'Employee's Record Card" 
which showed no notation of either a reprimand or correction prior 
to the reprimand of April 18, 1957 (J.A. 6). At the bottom of the 
reprimand which was signed and given to appellee by Mr. Dulkin was 
an entry stating: "My signature indicates receipt and that this matter 
has been discussed with me" signed by appellee (J.A. 57). Mr. Dulkin 
was not at that time appellee's supervisor and advised appellee that 
he had no knowledge of the incidents related in the reprimand (J.A. 6). 


| 
On May 14, 1957, the day before appellee was scheduled to 


receive his annual Performance Rating, a second reprimand was given 


appellee. This again charged appellee with failing to comply with 
AMC Regulation 84-13 by being late in reporting two contracts as 
delinquent (J.A. 58-59). Appellee handled an average of ninety-five 
contracts per month (J.A. 32). The reprimand was signed by 

Joseph J. Huber who had been appellee's supervisor only a few weeks 
at the time. He advised appellee to transfer to another agency 


(J.A. 6-7). 
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The reprimand stated that since this was the second letter of 
official reprimand, appellee's Performance Rating for 15 May 1957 
would be held in abeyance (J.A. 59). Appellee's effectiveness ratings 
since his employment in 1952 at the Chicago Air Procurement District, 
with the exception of the May 1957 report, had been satisfactory 
(J.A. 82). All Performance Ratings before Chicago were either excellent 
or satisfactory (J.A. 4-5). 


On June 24, 1957, less than 90 days after receiving the warning 
notice that the Performance Rating for 15 May 1957 would be held in 
abeyance, an Advance Notice of Proposed Removal was sent to the 
appellee charging him with an additional failure to comply with the 
reporting procedures as outlined in AMC Regulations 84-13 and 
restating the charges in the first and second Official Reprimands 
(J.A. 60-62). Also added in support of the proposed removal action 
was the repetition of the incident referred to in Disposition Form 
dated 26 December 1956 in which appellee was informed that a further 
infraction would be cause for removal action (J.A. 62). The statement 
of reasons in the notice made no reference to any efforts that might 
have been made to assist the employee to improve his job performance 
(J.A. 60-62). Appellee was advised of his right to reply and did so on 
July 30, 1957 explaining the circumstances surrounding the incidents 
cited in the notice (J.A. 63-66). Appellee also stated that for the 
previous seventeen years of service with Government Agencies, this 
was the first time he had not been given a "Satisfactory" rating 


(J.A. 66). On August 9, 1957, the personnel division sent appellee a 


Notice of Final Decision, to remove him as of August 27, 1957, again 
reciting in support thereof the various incidents as outlined in the two 
Official Reprimands and the Advance Notice, including the incident 
covered by Disposition Form dated 26 December 1956 (J.A. 66-70). 
Although the Advance Notice of Removal was prepared by R.A. Vollmer, 
the Chief of Civilian Personnel, appellee was only told that he could 
appeal the decision through Air Force Grievance Procedure. Appellee 
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was not advised of his right to appeal the decision to the Civil Service 
Commission (J.A. 69,4). | 


Appellee used the Air Force Grievance Procedure and 
appealed for review referring to his three previous supervisors in 
defense of his work (J.A. 70-72). The Chief of the Chicago Air 


Procurement District, Colonel Lewis, designated another Air Force 


officer, Major Goodman G. Littig to conduct aninquiry (J.A. 72-73). 


At this inquiry, Mr. Goetz and Mr. Stevenson, two of the three 
former supervisors of the appellee testified, as well as appellee's 
current supervisor, Mr. Huber, who had initiated the removal action 
(J.A. 75-76). Mr. Goetz who had hired appellee five years earlier 
and had been his supervisor for eighteen months stated that appellee 
was his best Production Specialist and in his opinion a valuable Air 
Force employee (J.A. 76). Mr. Stevenson, appellee's supervisor 
previous to his current supervisor, Mr. Huber, commended appellee's 
work as a Production Specialist and cited numerous examples of 
appellant's effectiveness (J.A. 76). Mr. Stevenson's testimony asa 
witness was discounted by Major Littig because Mr. Stevenson had 
received an Official Reprimand for failure to perform properly his 
duties as Chief of the Production Division (J.A. 76). According to 
appellee, he was told by Mr. Stevenson that this failure and the 
subsequent reassignment of Mr. Stevenson wasdue to Mr, Stevenson's 
refusal to carry out the orders of Mr. Edward Hahn, his supervisor, to 
take steps to remove from the service all older Production Specialists 
(J.A. 5-6). Mr. Dulkin, appellee's supervisor during the period between 
Mr. Goetz and Mr. Stevenson, and one of the three supervisors men- 
tioned by appellee in his defense in his appeal (J.A. 71) did not appear 
to testify (J.A. 73-80). Mr. Huber was interviewed by Major Littig 
in an effort to corroborate the charges contained in the Official 
Reprimands and requested Removal Action (J.A. 75). He "confirmed 
that the facts regarding the offenses were true" (J.A. 7). This 
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confirmation was made by Mr. Huber even though the two incidents 
referred to in the Official Reprimand dated April 18, 1957, occurred 
prior to March 22, 1957, as did the incident referred to by DF 26 
December 1956, and that Official Reprimand was signed by Mr. Dulkin, 
not Mr. Huber who had not yet become appellee's supervisor (J.A. 57). 
That reprimand stated that the matter had been discussed with 

Mr. Hahn, Chief (J.A. 56). The two incidents referred to in the Official 
Reprimand dated 14 May 1957 referred to reports filed by appellee in 
March, 1957, also before Mr. Huber became appellee's supervisor 
(J.A. 58,6). 


Appellee testified that he made no reply to the Official 
Reprimands "because he did not truly understand their seriousness" 
(J.A. 75). Appellee's discussion of the first Official Reprimand with 
his supervisor "did not touch upon how he was to keep his contract 


records to insure the reporting of delinquent contracts" (J.A. 75). 


"Prior to the receipt of the second Official Reprimand he had no con- 


ference with his supervisor" (J.A. 75). 


In Major Lettig's summary, he found that appellee had been 
charged with the violation of AMC Regulations 84-13; regulations that 
did not apply to him (J.A. 77). Under those regulations, the Chicago 
Air Procurement District is directed to prepare and report delin- 
quent contracts (J.A. 76-77). Appellee "should have been charged with 
the violation of an office regulation that specifically mentions ‘delinquent 
contract reports’ " (J.A. 77). Since AMC Regulations 84-13 apply to 
the activities of the District rather than to employees thereof, the 
Regulation does not, of course, provide a penalty for noncompliance 
(J.A. 77). Therefore, Major Lettig reported, for purpose of disciplinary 
action, he would term these regulations governing the activities of the 
Chicago District as "administrative regulations". He then applied the 
AMC Table of Standard Penalties which he stated agreed with the 
Removal Action decision (J.A. 76-77). This Table sets forth a Guide 
For Disciplinary Actions involving bad conduct of employees. Sixteen 
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offenses are listed therein: 1. Insubordination, 2. Failure to carry 
out promptly assigned work or instructions; 3. Absence without leave, 
4. Loafing; 5. Sleeping on duty; 6. Careless workmanship; 7. Failure 
to observe safety regulations; 8. Loss of, damage to, or unauthorized 
use of Government tools or property; 9. Theft; 10. False statements, 
misrepresentation, or fraud in connection with appointment or position 
change; 11. Fighting; 12. Gambling (unlawful gambling on duty); 13. Use 
of intoxicants; 14. Misconduct off duty; 15. Making false statements 
which slander or defame other employees, supervisors or officials; 
16. Violation of an administrative regulation which does not specify 

a penalty. Major Lettig found, therefore, that the appellee had violated 
the "administrative regulation" in offense 16, the responsibility of the 


Chicago District to file reports with headquarters. 


Major Lettig reported that a Production Specialist requires 
the exhibition of a high degree of alertness and initiative (J.A. 75); 
that supervision over the four (sic) past years had been lax caused 
either from weak supervisors or constantly changing of supervision 
(J.A. 78); that the age level of personnel was high in the Production 
Division and there existed a lack of initiative for self improvement 
(J.A. 78); that appellee was 61 years of age and his health that of a 
controlled diabetic (J.A. 79); that up to less than a year 290, the 
appellee was apparently satisfactorily performing his job; then 
"in April, 1957, he received his first Official Reprimand and a month 
later he received another for the same offense and less than two months 
later, his supervisor took removal action based on the recurrence of 
the same offense" (J.A. 78); that there was considerable merit to 
appellee's argument that the next discipline step should not have been 
removal, but should have called for a suspension from work (J.A. 79); 
that after the first reprimand was in the file and appellee did not 
choose to reply, plans should have been made to reassign or transfer 
appellee (J.A. 79). | 
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Major Lettig stated that, despite these factors: 


... for the Chief to reinstate an employee after 

a supervisor has decided to discharge him weakens 

the authority of the supervisor. Further, the 

debilitating effect on morale and discipline through- 

out the Chicago APD would be particularly serious 

(J.A. 80). 

Major Lettig's report, issued the same day as his summary, 
found that appellee had violated the reporting procedures outlined in 
AMC 84-13 (J.A. 84); that appellee's effectiveness rating since his 
employment in 1952 at the Chicago APD with the exception of the 
May 1957 report had been satisfactory (J.A. 85); that the Removal 
Action was warranted; that appellee's appeal for reconsideration be 
denied and the decision for removal should be undisturbed; and that 
"due to collateral issues" appellee should be offered a lower position 


(J.A. 85). 


Colonel Lewis concurred in the recommendations made by 
Major Lettig (J.A. 86). After working hours, on September 5, 1957, 
appellee was handed a memorandum notifying him of the Colonel's 
decision (J.A. 29-30). The memorandum stated that appellee had 
violated the reporting procedures in AMC Regulations 84-13 (J.A. 81); 
that no mitigating or extenuating circumstances were submitted; and 
that appellee's effectiveness ratings since his employment in 1952 
at the Chicago APD with the exception of the May 1957 report, had 


been satisfactory (J.A. 82); and the removal action affirmed (J.A. 81). 


The appellee was offered a GS-4 job which would be in lieu of removal. 
If appellee declined the job, he would be removed the next day. He 
was required to advise the office of his decision in the morning 

(J.A. 30, 82). As in the advance notice, appellee was again notified 

of his right to use the Air Force Grievance procedure to appeal the 
decision made by their Air Force officers (J.-A. 82). Although this 
memorandum was also prepared and signed by R.A. Vollmer, the 
Chief of the Civilian Personnel Division, it again failed to notify the 
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appellee that he need not again use the Air Force Grievance procedure, 
but that he could appeal instead to the Civil Service Commission 
(J.A. 81-83). | 


Appellee's superiors refused to discuss the matter with him 
(J.A. 30). The following morning, after a sleepless night, appellee 
reported to his office; his request for more time to decide was denied 
and appellee then signed the letter prepared by the office (J.A. 30). 
That letter stated that appellee accepted the offer of another job in lieu 
of removal, effective two days thereafter, September 8, 1957 (J.A. 55-56). 


From the time of his removal from his job as Production 
Specialist until this suit was filed, appellee attempted to get his job 
back (J.A. 32-36). 


PROCEEDINGS BELOW 


Appellant moved for summary judgment on May 31, 1961 
(J.A. 16) on the grounds that (1) the matter is not subject to judicial 
review since appellee failed to exhaust his administrative remedy; 
(2) the relief sought was barred by laches, and (3) the administrative 
action complied with all procedural requirements. Appellee answered 
these arguments in a memorandum of Points and Authorities and 
submitted affidavits from appellee and a former co-worker (J.A. 18-36). 
The motion of appellant for summary judgment was argued on July 26, 
1962 (J.A. 3). Appellant was allowed one week to file a memorandum 
and appellee given one week to respond (J.A. 3). The memorandum of 
appellant was filed August 2, 1962 (J.A. 3). On August 6, the Court 
denied appellant's motion for summary judgment (J.A. 37). On 
August 9, 1962, appellee filed a motion for summary judgment (J.A. 37- 
39). Appellant submitted a memorandum in opposition to motion on 
August 13, 1962, together with two affidavits in support of its argument 
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that laches barred the appellee from relief (J.A. 39-44). After oral 
argument before a judge other than the one who had denied appellant's 


motion, appellee's motion for summary judgment was granted and an 
order to that effect signed October 15, 1962 (J.A. 90). 


STATUTES AND REGULATIONS 


The pertinent portions of statutes and regulations involved may 


be found in the Appendix, infra. 


ARGUMENT 


The arguments presented by the appellant repeat those unsuccess- 
fully advanced by it twice before in the District Court; once before the 
judge who heard appellant's motion for summary judgment, and again 
before the judge who heard appellee's motion. 


While neither judge wrote an opinion, it is clear that in both 
decisions there was a rejection of the three arguments presented by 
appellant below and now repeated in this Court. The judge who heard 
appellant's motion was unconvinced of the merit of appellant's position 
that laches and failure to exhaust administrative remedies barred 
relief to appellee. However, with respect to whether there had been 
compliance with applicable procedures, the judge allowed appellant to 
submit 2 memorandum in answer to the questions on this issue raised 
by appellee. Upon receipt of appellant's memorandum and without 
waiting for the reply that he had agreed to allow appellee, the judge 
denied appellant's motion. 


Appellant was afforded a second opportunity to test his 
arguments before another judge when appellee made his motion for 
summary judgment. Appellee's authority for his motion was the same 
as those advanced in opposition to appellant's earlier motion. After 
protracted oral argument, the second judge also rejected appellant's 
arguments and granted appellee's motion. 
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In view of this background, and since the record of the 
proceedings below are set forth in the Joint Appendix which contains 
the salient arguments advanced hitherto, it is not deemed necessary 
for appellee to reiterate his arguments here. They are succinctly 
set forth at J.A. 18-28. Appellee will therefore limit his argument 
here to narrative observations that will put thecase in its proper 
prespective for appraisal. | 


In summary, appellee's suit is squarely founded on the basis 
that the removal of the appellee from his job as Production Specialist 
was illegal because statutory and procedural requirements were 
deliberately not observed by the Air Force. i 


To understand why they were not observed, one must go into 
the background of the case beginning with the situation existing at the 
Chicago Air Procurement District where these events transpired in 
the fall of 1956. There had just been an inspection by the Inspector 
General. His report was highly critical and had been made a "matter 
of public record in CAPD and Hq OCAMA" (J.A. 54). The activity had 
been placed in an "embarrassing position" (J.A. 68). Heads were to 
fall. The first was that of the supervisor of the Five Production 
Specialists. In a removal action taken against him, the supervisor was 
charged with having failed to require his five Production Specialists 
to report twenty-two contracts delinquent (J.A. 51-52). There was no 
possible ambiguity as to what action the Inspector General expected to 
be taken against the supervisor. He was very specific "That the 
reassignment of the Northern Operations Branch Chief be followed by 
disciplinary action for his failure to accomplish his inherent 


responsibilities as a supervisor" (J.A. 54). | 
| 


When the Inspector General frowns, the military quakes. 
Immediate action was taken to implement the Inspector General's 
orders. Shortly thereafter, the supervisor was reduced in rank (J.A.50- 
55). The appellee stated he had been told by this supervisor that he 
had been instructed to get rid of the older Production Specialists (J.A. 5). 
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This seems supported by the finding of Air Force Major Lettig: 
"The age level of personnel is high and there exists a lack of initiative 
for self-improvement" (J.A. 78). How would Major Lettig be aware of 
this while conducting a simple inquiry as to whether the appellee should 
be removed for thrice violating regulations? Unless this was the frame 
of reference under which it was known he was to undertake the inquiry 
on behalf of his superiors in the military who had been embarrassed 
by the Inspector General. 

What other or better way to reduce the "age level" than to get 


rid of the older men? Also supporting this conclusion is the affidavit 
of the former fellow Production Specialist who stated he was forced to 


resign at age 59 because of "undue pressure and duress" (J.A. 36). 


The appellee's misfortune was that at this time he was 61 years 
old; seventeen years older than when he had first undertaken to work 
for his beloved country and five years older than when he came to the 
Chicago Air Procurement District and earned the reputation as the best 
Production Specialist. The displeasure of the Inspector General if the 
old man was still around at a subsequent inspection was no thought a 
military man in command at the District could contemplate with 
equanimity. Appellee had to be removed from his position as Production 
Specialist and if necessary military techniques would be employed. 


At this time, appellee's work record was above reproach. As 
subsequently testified at the inquiry conducted by Major Lettig, one 
former supervisor thought appellee was the best he had and had 
"saved the Air Force money" (J.A. 76). Another long time recent 
supervisor "commended Mr. Peterson's work" and "'cited numerous 
examples of Mr. Peterson's effectiveness" (J.A. 76). Neither could 
testify, of course, that appellee was getting younger which was the 
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crucial issue. Appellee's "effectiveness ratings" had been satisfactory+ 
The appellee had just satisfactorily completed a 52 hour Production 

and Surveillance Course (J.A. 77). In addition, appellee received a 
periodic step increase on February 10, 1957 evidencing that his work 
was satisfactory at the time (J.A. 48). 


In the light of this background, it was clear to the Be supervisor 
of the appellee that he could not be removed on the basis that he was 
not doing his work satisfactorily. The Chicago Air Production District 
therefore hit upon a military court martial type of procedure to get 
around civil service requirements. The inequity of what was done 
touched even the military reserve of the Air Force Major assigned by 
his superior to review the removal action. On "humanitarian grounds" 
he recommended another job for the appellee, something completely 
out of the frame of reference of his review assignment. Possibly, the 
Major's action was more pragmatic than altruistic and dictated by his 
expressed concern that Congressmen and newspapers might get 
interested in the impersonal actions of a "hardhearted government 
red tape which treats a man like a number rather than an individual" 
(J.A. 79). However, the outcome was a foregone conclusion since the 
"morale and discipline throughout the Chicago APD" had to be maintained 
by sustaining the supervisor (J.A. 80). This was the military rather 
than the civilian approach to the determination of the equities of the 
case by the Major. He specifically stated that he looked at the situation 
through the eyes of the Air Force, stating that the offenses charged 
to the appellee would not be considered "'serious to one familiar with 
contract administration" but the Air Force views this more seriously. 
Yet the Major could not help but observing that there was “considerable 
merit to Mr. Peterson's argument that the ne xt discipline step should 
not have been removal, but should have called for a oe from 


Curiously, both Major Lettig and the Chief of the Civilian Personnel Division 
add to this admission the phrase "with the exception of the May 1957 report". 
(J.A. 77 and 82). Appellee did not receive an effectiveness rating for May 1957 
as is discussed, infra, in violation of his statutory rights to such’ a rating. 
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work" (J.A. 79). Why was not that done? The answer is obvious. 

The District was not concerned with teaching appellee a lesson or 
improving the quality of his work; they wanted to remove him as 
Production Specialist because of his age. Suspension would, therefore, 


not accomplish anything. 


In any event, the technique used to remove the appellee, aside 
from its inequity, was completely illegal from beginning to end, violated 


legislative statute, and civil service and Air Force regulations. 


In the first place, the personnel action taken against appellee 
was inappropriate and violated the Air Force's own regulation con- 
cerning the occasions when "Removal" actions will be initiated. Such 
personnel actions are specifically reserved for reasons such as 
"serious misconduct, fraud, misrepresentation, etc." (AFM 40-1 
AFS 1.4, 3a App. A-2 ). None of these reasons was applicable in this 
case. 


However, the course determined to be used against appellee 
involved punishment designed to correct discipline problems. These 
deal with explicitly enumerated offenses such as stealing, insubor- 
dination, etc., (sixteen in number, as previously set out, supra p. 7). 
Each offense is provided with a suitable punishment for first, second 
or third offenders. Since none of the specific offenses could be 
stretched to cover the charges against the appellee used as a basis 
for the removal, the miscellaneous offense was employed: "'violation 
of an administrative regulation which does not specify a penalty." 
This was deemed sufficiently vague so that it might pass superficial 
or unsophisticated scrutiny. 


The "administrative regulation" the appellee was charged with 
violating was AMC Regulation 84-13. This regulation has nothing 
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whatsoever to do with any activity or responsibility of the appellee. 

The regulation refers to activities of the Chicago District in its relation- 
ship to headquarters. In his summary, Major Lettig agreed that this 
did not involve any responsibility on the part of the appellee. Curiously, 
in his report, the Major omits this finding and categorically states that 
appellee violated AMC Regulation 84-13. Major Lettig found that these 
regulations provide no penalty for non-compliance which was perfectly 
natural since how could the Chicago District be punished for a regula- 
tion to which it was subject? The Major recognizing the weakness of 
his conclusion attempted to tie the appellee to the regulations by stating 
appellee was required to prepare "necessary reports" (J shy 85). While 
this might have been so, appellee was not required to prepare any re- 
ports under AMC 84-13. He was not charged with failure to make 
"necessary reports". He was charged with violating a avgettc regula- 
tion; one that had no applicability to him. 


So the appellee was in effect indicted for a crime that did not 
apply to the offenses alleged to have been committed by him, and then 
sentenced under a punishment that did not fit the crime. The invalidity 
and insufficiency of the charges warrant setting aside the dismissal. 
Deviny v. Campbell, 194 F 2d 876, Baughman v. Green, 229 F 2d 33, 
Finnigan v. Daly, 248 F 2d 87. 


The first strike against the appellee in the effort to get him out 
was called on April 18, 1957. No further pitches were mate for almost 
a month. However, this was a crucial period since on May 15 under 
the provisions of the Performance Rating Act of 1950 as implemented 
by civil service and Air Force regulations, the appellee was required 
to be given his Performance Rating. If the rating was given to him on 
that date, it would have had to be "satisfactory" since the statute and 
the regulations both required that a ninety-day prior warning anda 
reasonable opportunity to demonstrate satisfactory performance be 
given an employee before an "unsatisfactory" rating could be assigned 
(App. A-1, 2). | 
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To avoid giving appellee a satisfactory rating, on May 14, the 
day before the deadline, the second strike was called. In this second 
Official Reprimand, the appellee was warned that since this was the 
second letter, his Performance Rating for 15 May 1957 would be held 
in abeyance. This holding up of a Performance Rating after the receipt 


of a warning notice conformed to both requirements of the Performance 
Rating Act of 1950 (App. A-1) and to Air Force regulations (AFM 40-1 
AF P4 App. A-2 ). However, the notice violated the regulations of 
the Civil Service Commission in the Federal Personnel Manual 
implementing the statute, that the warning should state "what the 
employee must do to bring his performance up to a satisfactory level 
within the 90-day period" and "what efforts will be made to help the 
employee improve" (App. p. A-1). A similar requirement appears in 
the Air Force regulation AFM 40-1, P4 (App. A-2 ). The reason for 
this omission is obvious. The Chicago District was not interested in 
helping the appellee to perform satisfactorily. 


Other than following a warning, there are two additional situations 
in which a Performance Rating could be held in abeyance. One, when 
the employee has not been in his current position for 90 days before 
May 15. Second, when a proposed adverse personnel action has been 
initiated (AFM 40-1, AF P4.3, 3c. App. A-3 ). Neither of these 
situations was present in the instant case. 


The appellant had by this notice, initiated the procedure 
preliminary to assigning an unsatisfactory Performance Rating after 
a waiting period of 90 days which could be followed, after appeal from 
the unsatisfactory rating, by steps to separate the appellee. 


However, without waiting the 90 days, on July 24, 1957, some 
40 days after the warning and the withholding of the Performance 
Rating, the adverse personnel action to remove appellee was initiated. 
The procedure begun on May 14, 1957, to give the appellee an unsatis- 
factory Performance Rating was abandoned and the Air Force 
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separation procedure, not based on a Performance Rating, was invoked. 
This was in direct contradiction of regulations of the Air Force which 
prohibit action to separate an employee during a period of a warning 
notice (AFM 40-1 AF $1.4 App. ). In addition, this departure from 
the requirements of their own regulations invalidated the dismissal , 
according to the judicial opinions expressed in Service v. Dulles, 354 
U.S. 363, and Watson v. United States. C. Cls., 162 F. Supp. 755. 


Appellee will not dignify with response appellant’ s ingenuous and 
incredible argument that the Air Force and presumably other agencies 
may ignore informing a removed employee that he has the right to 


appeal to the Civil Service Commission because this is merely a gesture 
since only procedural grounds may be advanced in such an appeal, 
and it is to be assumed, the Air Force always follows punctiliously the 
correct statutory and regulatory procedure, except when due to 
"inadvertence". However, this Court should speak out vigorously 
against this further insidious attempt to whittle away at ahd subvert 
the rights of some 2,500,000 Federal employees who do not merit 
being treated as second-class citizens merely because they are working 
for their country. | 

The removal action being illegal because it violated both 
satutory and procedural requirements as well as judicial precedents 
was therefore as ineffectual as though no action had been taken against 
the appellee at all. | 


CONCLUSION 


The judgments of the District Court are correct in all respects 
and should therefore be affirmed. | 


Respectfully submitted 


SAMUEL C. KLEIN | 


1122 19th Street, N.W. 
Washington 6, D.C. 


April 24, 1963 Attorney for Appellee. 
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APPENDIX 
The Performance Rating Act of 1950, 64 Stat. 1098, 5 USC |2001 et seq: 


2005. Ratings - Prior warning of unsatisfactory performance. 55 


No officer or employee shall be rated unsatisfactory without a ninety- 
day prior warning and a reasonable opportunity to demonstrate 
satisfactory performance. | 


2007.(a) The Civil Service Commission is authorized to issue 
such regulations as may be necessary for the administration of this 
Act. | 


Civil Service Commission, Federal Personnel Manual: 


Section 2. Contents and Operation of Performance Rating 
Plans - Specific Requirements. 


Frequency of Ratings - official performance ratings must be 
made at least ae for employees in positions at grace GS-10 
and below. . | 

| 
Federal Personnel Manual, Chapter P4.4: 


Warning before Unsatisfactory Ratings. The Performance 
Rating Act states that "no officer or employee shall be rated 


unsatisfactory without a ninety-day prior warning and a reasonable 
opportunity to demonstrate satisfactory performance." This prior 
warning should, wherever possible, be in writing and should state: 


- Which job requirement the employee is failing 
to meet satisfactorily; | 

- What the employee must do to bring his performance up 
to a satisfactory level within the 90-day period; and 


- What efforts will be made to help the employee improve. 


Federal Personnel Manual, Appendix A of Section 50: 


4. The notice of decision must inform the employee of his 
right to appeal the action to the Civil Service Commission at any time 
after he receives the decision, but no later than 10 days after the 
adverse action is taken... 


AFM 40-1 AF P4.2 


4. Assignment of Annual Performance Rating 


. - - an annual performance rating will be made as of 15 May 
of each year for every employee... 
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AFM 40-1, AF P4.3 


4C. "Unsatisfactory" Ratings. If timely action is taken under 
the provisions of Chapter AFS-1 (separation procedure) in effecting 
adverse actions for reason based upon or including inefficiency or 
misconduct related to performance, there is no need for issuing 
90-day warning notices or "unsatisfactory" ratings. Should it be 
necessary to issue such a rating through oversight in initiating 
timely action under Chapter AFS-1 prior to the performance rating 


due date, the procedures specified in Chapter P-4 of the Federal 
Personnel Manual will be followed. If these procedures result in the 


assignment of an "Unsatisfactory" rating, the provisions of Chapter 
AFS-1 must still be followed in taking the subsequent personnel action 
to remove the employee from the position. 


AFM 40-1 AF §1.4 


Sec. 4, 1a (1) . . . However, action to separate an employee for 
inefficiency will not be initiated during the period of a warning notice 
given under the provisions of Chapter AF P4. 


AFM 40-1 AF P4 App. 


Subject: Performance Evaluation Program 


3. If an employee receives a warning notice of a possible 
"Unsatisfactory" rating less than 90 days prior to 15 May, his annual 
rating will be postponed until expiration of the warning period. 


AFM 40-1, AF P4.3 


Section 3c(2): Assignment of Rating After Warning. If a warning 
notice is appropriate and has not been given 90days prior to the due 


date of a regular rating, the official rating will not be prepared until 
the expiration of the warning period. 


AFM 40-1, AF S1.4, Section 4. 


Para. ib Statement of Reasons. The statement of reasons in an 
advance notice of proposed separation for inefficiency will include 
specific and detailed reference to: (1) The efforts to assist the employee 
to improve his job performance. 


Para. 3 Removal 


a. An employee will be separated by the personnel action of 
*TRemoval" when the action is taken because of reasons such as 
serious misconduct, fraud, or misrepresentation in an important 
matter, character unsuitability, matters relating to national security 
or loyalty. 


AFM 40-1 AF P4.3 
3c. Exceptions 


If an employee has been given an advance notice of proposed 
adverse action under provisions of Chapter S-1 for reasons based 


upon or including inefficiency or misconduct relating to performance, 
an annual rating that would otherwise be due during this notice period 
will be postponed. . 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17560 


EUGENE M. ZUCKERT, SECRETARY OF THE AIR FORCE, 
APPELLANT 


vV. 


RAYMOND H. PETERSON, APPELLEE 


On Appeal from the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


In our main brief we demonstrated that this action 
was barred by laches and appellee’s failure to exhaust 
his administrative remedies. We further pointed out 
that, in meeting the procedural requirements of the Lloyd- 
Lafollette Act, the Air Force has satisfied the relevant 
standard of substantial compliance with Civil Service 
Regulations and that the district court, therefore, erred 
in ordering reinstatement of appellee to his former posi- 
tion. The inclusion in appellee’s brief of several disputed 
factual allegations, as well as his arguments based on 
inapplicable Air Force Regulations, necessitate the filing 
of this reply brief in which we will attempt to clarify 
the issues before this Court on review. 


(1) 


2 


1. Appellee makes no attempt to meet the arguments 
in our main brief. The bulk of appellee’s brief is a re- 
iteration of the allegations contained in the complaint 
and the affidavits furnished by appellee to the effect that 
his demotion was part of a plan to rid the service of the 
older production specialists (J.A. 4-11, 29-86). We point 
out that these allegations are not before the Court at this 
time. The statements of Material Facts as to Which 
There is No Genuine Issue which accompanied the two 
motions for summary judgment contained none of these 
allegations of improper and biased conduct on the part 
of the Air Force (J.A. 17, 37), for the obvious reason 
that each of these serious charges was put in issue by 
the Air Force (J.A. 18-15). And, of course, the sug- 
gestion in appellee’s “Questions Presented” that there is 
no issue as to the allegations contained in the Counter- 
statement and Argument sections of his brief — allega- 
tions of deliberate manipulation of regulations pursuant 
to a plan to fire appellee because of his age—is unsup- 
ported by the record. 

2. Appellee’s contention that various Air Force regu- 
lations were violated derives from confusion as to which 
Air Force regulations were applicable to a separation or 
demotion for specific instances of inefficiency. We have 
demonstrated in our main brief that none of the provi- 
sions of the Performance Rating Act were applicable to 
this adverse action for specific charges of inefficiency. 
Nor did any Air Force regulation then in effect provide 
otherwise. As pointed out (Appellant’s main brief, p. 
16) Air Force Regulations effective in 1957 specifically 
provided that the Performance Rating system should not 
be invoked for actions based on charges of specific in- 
efficiency. The text of AFM 40-1, AF P4.8 (reprinted in 
appendix to our main brief, p. 29-30) reads in pertinent 
part: 


2c. “Unsatisfactory” Ratings. * * * However, 
administrative actions based on specific charges of 
inefficiency (and not based on official performance 
rating) may be processed in accordance with sec- 
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tions 4, Chapters AF P3 and AF S1, without regard 
to the provisions of this paragraph. 
Section 4 of Chapter AF P3 (reprinted in part in ap- 
pendix to our main brief, p. 28) covers demotion for 
inefficiency. Section 4 of Chapter AF S1 relates to Sep- 
aration Actions. 

The version of AFM 40-1, AF P4.3 (“Unsatisfactory” 
Ratings) reprinted in the appendix to appellees’ brief 
was not in effect during the time this administrative ac- 
tion was taken.’ There is, therefore, no substance to ap- 
pellee’s argument that appellee’s performance rating could 
not be held in abeyance in the absence of initiation of a 
personnel action prior to May 15. 

Appellee’s contention that removal actions were re- 
served by Air Force Regulations for such serious miscon- 
duct as fraud and misrepresentation is similarly based 
on confusion as to the Air Force Regulations applicable 
to this case. Although the term “removal” is used in 
our main brief in discussing the initial action taken by the 
Air Force, Air Force Regulations contemplate various 
kinds of “removal”. 

Separation actions based on inefficiency or failure to 
meet the conditions of appointment are termed separa- 
tions (see appendix to this brief, p. 5, AFM 40-1, AF 
$1.4, (1) (2)). Separation actions based on serious mis- 
conduct are termed removals. (App. p. 5-6, AF $1.4(3)). 
The charges of delayed reporting of delinquent contracts 
which served as the basis for the initial separation action 
clearly fall in category 1, Separation for Inefficiency. 
Appellee’s argument that inefficiency is not a ground for 
category 3, “Removal” actions, is thus irrelevant. 

Similarly appellee’s contention that the table of of- 
fenses—a guide for disciplinary actions — (our main 
brief, App. 27-28) does not specifically list delinquent 
contract reporting as an offense is immaterial. The 


1The discrepancy is undoubtedly due to the difficulties involved 
in tracing down superseded regulations which were in effect in 
1957. The version reprinted by appellee is currently in effect and 
dates from 1961. 
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table explicitly states: “The list of offenses is not in- 
tended to be all inclusive. For offenses not listed, com- 
manding officers may impose penalties consistent with 
penalties shown in the table for offenses of comparable 
gravity.” (Our main brief, app. p. 28.) Thus, the 
classification of Mr. Peterson’s delinquent contract re- 
porting as “violation of an administrative regulation” 
was reasonable, and did not violate Air Force Regulations. 


CONCLUSION 


For the above reasons, and the reasons stated in our 
main brief, we respectfully submit that the judgment 
of the district court should be reversed. 


JOHN W. DOUGLAS, 
Assistant Attorney General. 


Davip C. ACHESON, 
United States Attorney. 


ALAN S. ROSENTHAL, 
BARBARA W. DEUTSCH, 
Attorneys. 


April 1963 
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APPENDIX 
AFM 40-1 
AF $1.4 
Section 4 


SEPARATION OR SUSPENSION BASED ON 
EMPLOYEE’S CONDUCT OR QUALIFICATIONS 


1. SEPARATION (INEFFICIENCY). 


a. Basis for Action. 


(1) An employee will be separated for inefficiency 
when his performance of the duties and responsibilities 
of his position so warrants. When it is clear that sep- 
aration is justified, action will be taken promptly and 
not postponed until the next annual performance rating 
date. 


* * * * 


2. SEPARATION (DISQUALIFICATION). 


a. Basis of Action. When it is decided, by either 
the Air Force or the Civil Service Commission, that an 
employee does not meet the conditions to which his ap- 
pointment is subject, he will be separated from his posi- 
tion. If there has been no fraud or deliberate misrepre- 
sentation on the part of the employee, the personnel ac- 
tion will be “Separation (Disqualification) .” Otherwise, 
the personnel action will be “Removal,” as prescribed by 
paragraph 3. 

* a * * 


8. REMOVAL 


a. An employee will be separated by the personnel 
action of “Removal” when the action is taken because 
of reasons such as serious misconduct, fraud or mis- 
representation in an important matter, character un- 
suitability, matters relating to national security, or dis- 
loyalty. Separations for these reasons will not be effected 
as “Separation (Disqualification)” or any other kind of 
separation action described in this section of the chapter. 
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b. The personnel action “Removal” is used also when 
the separation is based on any reason connected with the 
conduct or qualifications of the employee which is not 
covered by one of the other types of separation action 
described in this section of the chapter. 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


1961 Deposit for cost by 


Sept. 15—Complaint, appearance Exhibits A-L Inclusive. 
filed 


Sept. 15—Summons, copies (3) and copies (2) of Com- 
plaint issued served 9-19-61 Atty Gen. ser. 9-20-61; 
U. S. Atty ser. 9-19-61 


Oct. 5—Withdrawal of pltf’s demand for jury trial. filed 


Nov. 20—Stipulation extending to and including 12-18-61 
time for deft to answer. filed 


Dec. 18—Answer of deft to complaint; c/m 12-18-61; Ap- 
pearance of David C. Acheson, Charles T. Duncan, 
Joseph M. Hannon and Byron Welch. filed 


Dec. 18—Calendared (N) 


1962 


May 31—Motion of deft for summary judgment; ¢/m 5-31- 
62; statement; P & A; exhibit A. filed 


June 14—Stipulation extending time for pltf to answer 
deft’s motion for summary judgment to June 27, 1962. 
filed 


June 28—Opposition of plaintiff to motion for summary 
judgment; ¢/m 6-27-62. filed 


July 12—Amendment to complaint of plaintiff, per stipu- 
lation. filed 


July 23—Memorandum of Points and authorities of plain- 
tiff; service acknowledged 7-23-62; exhibits 1, 2, 3, 4, A 
and attachment. filed 
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July 26—Appearance of Daniel J. MeTague for defts. 
N/AC filed 


July 26—Motion of deft. for summary judgment argued & 
submitted ; Government allowed 1 week to file memo & 
pltf. 1 week to respond. (reported by E. Sanche) 
Tamm, J. 

Aug. 2—Memorandum of defendant in response to question 
asked by the Court on July 26, 1962; c/m 8-2-62; Ex- 
hibit B. filed 

Aug. 9—Motion of plaintiff for summary judgment; ¢/s 


8-9-62; statement of material facts; Memo of points 
and authorities; M.C. 8-9-62 filed 


Aug. 13—Opposition of deft to motion for summary judg- 
ment; c/m 8-13-62; exhibit c. filed 


Aug. 13—Order denying deft’s motion for summary judg- 
ment. filed 


Oct. 2—Called. Pretrial Examiner 


Oct. 15—Order granting pltf’s motion for summary judg- 
ment. (N) McLaughlin, J. 


Dee. 13—Notice of Appeal by deft; copy mailed to Samuel 
C. Klein. filed 
1963 


Jan. 22—Record on Appeal delivered to USCA by Frank 
Q. Nebeker (No charge to USA—95¢) filed 


Jan. 22—Receipt from USCA for original papers. filed 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3043-61 


Raymonp M. Peterson, 6205 North Oakley, 
Chicago 45, Illinois, Plaintiff 


Vv. 


Evcene M. Zucxert, Secretary of the Air Force 
Pentagon, Washington, D. C. (Serve John F. Byerley, 
Esq. Department of Justice Washington 25, D. C.) 
Defendant 


Complaint 
(For Declaratory Judgment and Damages) 


1. Jurisdiction is vested in this Court pursuant to the 
provisions of 28 U.S. Code, Sections 1346 (a) (1), 1402, 
2402 as amended. 


2. The plaintiff herein, 65 years old, has been a Federal 
Civil Service employee since June 2, 1940, when he was first 
employed as a clerk in the Department of Agriculture, 
grade CAF-3. 


3. By June 30, 1947, when plaintiff was separated from 
service by a reduction in force, he had advanced through 
various positions to become Chief of the Services Division 
at grade CAF-7. During these seven years plaintiff’s 
efficiency performance rating was ‘‘Very Good’’ for each 
of the annual rating periods. 


4. In July 1947, plaintiff took an examination given by 
the Civil Service Commission for the position of Purchas- 
ing Agent and received a grade of 92, the highest mark 
given in that examination. 


5. As a result of the passing of the examination as Pur- 
chasing Agent, plaintiff was employed by the United States 
Navy, Electronics Supply Office, Great Lakes, Illinois, as a 
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Procurement Officer, beginning at Grade CAF-7 and being 
promoted to GS-9 in two years. During the period of such 
employment, plaintiff received one ‘‘Excellent’’ perform- 
ance rating and the remainder were ‘‘Satisfactory’’. 


6. In May of 1951, plaintiff became ill and entered a 
hospital for an operation. While there, it was determined 
that plaintiff had diabetes. Plaintiff was unable to work 
for a period of two months. In January, 1952, plaintiff’s 
physician advised him that, due to his physical condition 
resulting from his operation and his diabetic condition, he 
could no longer make the long trip to Great Lakes from 
his home each day. 


7. Plaintiff thereupon obtained a transfer to the United 
States Air Force, Chicago Air Procurement District, as a 
Production Specialist, Grade GS-9. 


8. During the first eighteen months employment as Pro- 
duction Specialist, plaintiff was under the supervision of 
one Mr. Philip Goetz. While under Mr. Goetz’s super- 
vision, plaintiff received satisfactory performance ratings 
and was offered a promotion to grade GS-10, as sub-super- 
visor of five men. Plaintiff declined the promotion because 
he enjoyed the work he was then performing under Mr. 
Goetz, largely field work. 


9. When Mr. Goetz was assigned to a new position, plain- 
tiff’s supervisor became one Mr. Henry H. Dulkin under 
whom plaintiff worked for a period of approximately 
eighteen months, when Mr. Dulkin was promoted to an- 
other position. 


10. Thereupon, plaintiff’s supervisor became one Mr. 
Dean Stevenson under whom plaintiff continued to work 
until April 1, 1957. 


11. Mr. Stevenson informed plaintiff that he had been 
ordered by his supervisor, Mr. Edward Hahn, to take steps 
to remove from the service older Production Specialists. 
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12. Upon Mr. Stevenson’s refusal to issue fictitious rep- 
rimands against older employees designed to pressure them 
into resigning or for their removal, Mr. Hahn had Mr. 
Stevenson removed from his supervisory position in the 
North Branch Production Section. 


13. From the time Mr. Stevenson was removed until May 
1, 1957, the North Branch Section operated and the em- 
ployees therein were without direct supervision. 


14. On April 18, 1957, plaintiff was given his first repri- 
mand composed by Mr. Hahn and delivered to plaintiff 
by Mr. Dulkin in the absense of Mr. Hahn. Mr. Dulkin 
advised plaintiff that he knew nothing about the basis for 
the reprimand and that he had been instructed to sign and 
deliver the notice to plaintiff. (The reprimand notice is 
attached as Exhibit ‘‘A’’.) 


15. Prior to the receipt of the reprimand on April 18, - 
1957, plaintiff’s ‘‘Employees Record Card’’ (attached as 
Exhibit ‘‘B’’) shows no notation of either a reprimand or 
a correction. Subsequently, each derogatory action taken 
against plaintiff is set forth on the record card in meticu- 
lous detail, obviously in an effort to document and accom- 
plish the design and scheme to remove plaintiff from his 
job, as being superannuated, in accordance with the plan 
earlier formulated and the instructions previously given 
to Mr. Stevenson, cited above. 


16. On May 14, 1957, plaintiff received a second repri- 
mand (Exhibit ‘‘C’’), issued and signed by one Mr. Joseph 
J. Huber who had been the Supervisor of the Uptown Oper- 
ations Branch since April 20, 1957, a period of less than 
four weeks. 


17. Plaintiff discussed this reprimand with Mr. Huber. 
Although Mr. Huber admittedly had had insufficient oppor- 
tunity to appraise plaintiff’s work during the short period 
in which he had worked under his supervision, Mr. Huber 
advised plaintiff to transfer to another agency, thus further 
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implementing the design to rid the agency of the plaintiff 
ostensibly because of the quality of his work but actually 
because of his age. Even had plaintiff believed that Mr. 
Huber’s suggestion was sound, the fact that at this time 
all civil service positions were frozen, made it impossible 
for plaintiff to comply with the advice of Mr. Huber. 


18. The failure of plaintiff to resign or effectuate a trans- 
fer was followed on July 24, 1957, by the receipt by plain- 
tiff of an ‘‘Advanced Notice of Proposed Removal’’, (Ex- 
hibit ‘‘D’’). 

19. On July 30, 1957, plaintiff replied to the first and 
second Official Reprimands (Exhibit ‘‘E’’). 


20. On August 9, 1957, plaintiff received a ‘‘Notice of 
Final Decision. Removal’? (Exhibit ‘‘F’’). 


21. On August 16, 1957, plaintiff submitted an ‘‘Appeal 
for Review by Colonel L. C. Lewis,’’ (Exhibit ‘‘G’’). 
Colonel Lewis thereupon on August 21, 1957, appointed 
Major G. G. Lettig to conduct an ‘‘informal’’ inquiry (Ex- 
hibit ‘‘H’’). 

22. Thereafter, Major Lettig conducted the inquiry and 
reported his findings on August 20, 1957 (Exhibit N14) 
No reporter was present at the inquiry and no record was 
made of the proceedings. 


93. A careful scrutiny of Major Lettig’s report to his 
superior officers discloses that the Major is scrupulously 
correct in not casting any reflections on the actions taken in 
this matter by the officials charged with the policy of rid- 
ding the agency of the older Production Specialists. How- 
ever, the basis on which he makes his recommendation is 
highly unusual. After concluding that Mr. Peterson “Gs 
not qualified for the job’’, (Cf. Para. 4 i of Exhibit ‘‘1’’), 
Major Lettig continues: 


. . . for the Chief to reinstate an employee after a 
supervisor has decided to discharge him weakens the 
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authority of the supervisor. Further, the debilitating 
effect on morale and discipline throughout the Chicago 
APD would be particularly serious. 


While such reasoning may be appropriate in applying mili- 
tary discipline, it seems completely inapplicable to a civil 
service employee of 17 years standing. Particularly per- 
nicious is this pragmatic approach in the light of other 
findings made by Major Lettig which. in his own words 
admittedly ‘‘raise serious doubts whether the termination 
of Mr. Peterson’s services is equitable and conforms to 
the intent of Air Force Personnel policy.’? (Exhibit ‘‘I’’, 
Para. 4a). Major Lettig is candid enough to east reflec- 
tions on the motivations behind the sudden charges made 
against ‘‘a man who up to less than a year ago was appar- 
ently satisfactorily performing his job, at least according 
to official records.’? (Exhibit ‘‘I’’, Para. 4(a)). Continu- 
ing he states: 


Then in April 1957 he receives his first Official Rep- 
rimand. A month later he receives another for the 
same offense. Less than two months later, his super- 
visor takes removal action based upon the recurrence 
of the same offense. (emphasis in original). 


Noteworthy, too, is Major Lettig’s appraisal of the 
character of the offenses charged to Mr. Peterson: 


g. Although the offenses, while serious to one familiar 
with contract administration, don’t denote the same 
degree of seriousness to someone not familiar with Air 
Force procurement. There is considerable merit to 
Mr. Peterson’s argument that the next discipline step 
should not have been removal, but should have called 
for a suspension from work. 


24. At the inquiry two of the plaintiff’s former super- 
visors and two Administrative Contracting Officers testified 
that Mr. Peterson’s work had been to their complete satis- 
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faction. Mr. Henry Dulkin, a previous supervisor of Mr. 
Peterson for some eighteen months, who had given two 
‘Satisfactory’? ratings was not available for testimony 
because of his absence from the city at the time of the in- 
quiry. 

25. On August 27, 1957, plaintiff was informed that the 
effective date of his removal was extended to September 
6, 1957 because the report of Major Lettig could not be 
reviewed due to the absence of the District Chief (Exhibit 
6eJ??), 


26. On September 5, 1957, plaintiff was furnished with a 
‘“‘Decision on Report of Review—Removal’’ (Exhibit 
‘*K’’). In this decision, the reviewing official, Major Let- 
tig fails to find any ‘‘mitigating or extenuating circum- 
stances’’, in direct contradiction to his report previously 
made, (ef. Exhibit ‘‘I’’), although he is unable to disregard 
completely the fact that all ‘‘effectiveness ratings’’ of the 
plaintiff since his employment at the Chicago Air Procure- 
ment District have been satisfactory. Also ignored in 
Major Lettig’s recommendation is his previous finding that 
poor supervision may have contributed to the difficulties 
experienced by the plaintiff. In short, Major Lettig sus- 
tained the morale of the supervisory staff, as he had previ- 
ously indicated should be in uppermost consideration in 
making a decision in this proceeding. (cf. Exhibit ‘‘I’’, 
4 i). 

27. The decision extended beyond removal. Paragraph 
4 following the recommendations (actually, findings) be- 
gins: ‘‘Accordingly ...’’ and continues by offering the 
plaintiff a position as Property and Supply Clerk, GS-4, 
$3,925.00 per annum, in lieu of his GS-9 job at $6,250.00 
per annum. The plaintiff is further asked to inform the 
office within twenty-four hours whether he accepts or re- 
jects this offer and that ‘‘the change to Lower Grade will 
be in lieu of Removal; if you decline the offer you will be 
removed from the rolls effective 6 September 1957.’’ The 
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plaintiff is further advised that he may request a review 
of the decision by the Major Air Command within ten days. 
However, failure to accept the lower-paying job would mean 
his dismissal and the extreme likelihood that this sixty-one 
year-old man would never be offered another job by the 
agency at any grade. 


28. The plaintiff being thus subjected to a genteel form 
of blackmail, pressure, duress, and coercion which in his 
then mental and physical condition he was unable to with- 
stand after the four months of virtually constant harass- 
ment, accepted the offer of the lower grade in lieu of re- 
moval. (Exhibit ‘‘L’’). 


29. The plaintiff was not competent at that time to with- 
stand the pressure on him to accept the lower job or face 
the possibility of unemployability and starvation. He had 
absolutely no control over the situation and could not under 
the circumstances pursue the administrative redress offered 
of asking for a review by the Major Air Command. While 


superficially he was offered this right, in effect it was a 
mere gesture since he had no real freedom of choice. 


30. That the plaintiff was deprived of his right to make 
a free choice of review by the threat of final removal on 
the one hand and the carrot of retention at a lower grade, 
is demonstrated by his subsequent conduct and experience. 
He hopefully attempted to obtain restoration of his grade 
by applying on seven different occasions subsequent to 
September 1957, and the most recent in August 1960, for 
jobs as Production Specialist or Industrial Property Officer. 
While passing the examinations required for these jobs 
with outstanding grades in most instances, plaintiff always 
received notification of ‘‘non-selection.’? The hope of re- 
storation to his former status was thus clearly shattered 
for the old man. Too late did he realize he could never 
come back because of the forces marshalled against him. 


31. As a result of the illegal action taken by the defend- 
ant, plaintiff has suffered a direct pecuniary loss of $9,- 


11 


776.00 representing the difference between his earnings 
since his removal on September 9, 1957, and his earnings 
had he not been removed. 


32. In addition, plaintiff’s and plaintiff’s wife’s poten- 
tial retirement rights have been seriously adversely af- 
fected, the exact impact not being ascertainable at this time 
but since plaintiff is now rapidly approaching retirement, 
this is a real and present consideration in this action. 


33. The action of the defendant in removing plaintiff 
from his job was in violation of plaintiff’s rights as a civil 
servant as well as being ‘‘unequitable’’ and failing to con- 
form to the ‘‘intent of Air Force Personnel policy’’ as 
admitted by the agency in its findings previously quoted, 
and in violation of the regulations of the Air Force set 
forth in their manual. 


Wauenreror:, plaintiff demands: 


1. Judgment against the defendant in the amount of 
$9,776.00. 


2. Declaratory judgment ordering the defendant to re- 
store and reinstate plaintiff to his former position and 
Grade GS-9, enjoyed by the plaintiff prior to his removal. 


3. Such other relief as to the Court may seem just and 
proper. 


Samvet C. Kien 
Samuel C. Klein 
Attorney for Plaintiff 
1122 19th Street, N. W. 
Washington 6, D. C. 


Plaintiff demands that all issues in this case be tried 
by jury. 
Samvuet C. Kier 
Samuel C. Klein 
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Stipulation Amendment of Complaint 


It is hereby stipulated and agreed by and between counsel 
for the parties hereto that Paragraph 1 of plaintiff’s com- 
plaint is amended to read as follows: 


“1, Jurisdiction of this court rests on Title 28, Sec- 
tions 1331, 2201, and 2202.’ 


Samvet C. Krier 
Samuel C. Klein 
Attorney for Plaintiff 


Byron K. Wetcu 
Assistant United States 
Attorney 
Attorney for Defendant 


Dated: July 10, 1962 


Answer 


Comes now the United States Attorney for the District 
of Columbia on behalf of defendant and in answer to plain- 
tiff’s complaint informs the Court as follows: 


Fist Derense 


The complaint fails to state a claim for which relief may 
be granted. 


Seconp Drerense 


The Court lacks jurisdiction over the subject matter of 
this complaint since plaintiff has failed to exhaust his 
administrative remedy. 

Tap Drrense 


The relief sought is barred by laches. 
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FourtH Drrense 


Plaintiff’s reduction in grade was caused by plaintiff’s 
voluntary agreement to take a lower grade and not by ac- 
tion of the defendant. 


Fiera DEFENSE 


Title 28 U.S.C. 1346 divests this Court of jurisdiction of 
the claim for salary. 


Srxtx DEFENSE 


Answering the numbered paragraphs of the complaint 
defendant avers: 


1. 2. 3. 4. 5. and 6. Defendant denies the allegations 
of paragraphs 1, 2, 3, 4, 5 and 6 of the complaint. 


7. Defendant admits that plaintiff received an indefinite 
appointment to the Midcentral Air Procurement District 
as Production Specialist GS-9 on February 13, 1952, and 
denies the remaining allegations of paragraph 7 of the 
complaint. 


8. Defendant denies the allegations of paragraph 8 of 
the complaint. 


9. Defendant admits the allegations of paragraph 9 of 
the complaint except that defendant denies that Mr. Dulkin 
was plaintiff’s supervisor except for a period of 12 months. 


10. Defendant admits that plaintiff’s supervisor from 
September 23, 1955 to December 30, 1956 was Mr. Dean 
Stevenson, and denies the remaining allegations of para- 
graph 10 of the complaint. 


11. 12. and 13. Defendant denies the allegations of para- 
graphs 11, 12 and 13 of the complaint. 


14. Defendant admits that Mr. Dulkin signed and gave 
plaintiff a reprimand on April 18, 1957. Defendant denies 
the remaining allegations of paragraph 14 of the complaint. 
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15. Defendant admits the first sentence of paragraph 15 
of the complaint and denies the remaining allegations of 
this paragraph. 


16. Defendant admits that plaintiff received a second 
reprimand on May 14, 1957 and denies the remaining allega- 
tions of paragraph 16 of the complaint. 


17. Defendant admits the allegations of the first sentence 
of paragraph 17 of the complaint and denies the remaining 
allegations of this paragraph. 


18. Defendant admits that plaintiff was given an ‘‘Ad- 
vance Notice of Proposed Removal’’ dated July 24, 1957 
and denies the remaining allegations of paragraph 18 of the 
complaint. 


19. Defendant admits that plaintiff replied to the ad- 
vance notice of removal on July 30, 1957 and denies the 
remaining allegations of paragraph 19 of the complaint. 


20. Defendant admits the allegations of paragraph 20 
of the complaint. 


21. Defendant admits the allegations of paragraph 21 
of the complaint except that the appeal for review was 
undated and was received on August 19, 1957. 


22. Defendant admits the allegations of paragraph 22 
of the complaint except that the letter referred to as ex- 
hibit I is dated August 26, 1957. 


23. and 24. Defendant denies the allegations of para- 
graphs 23 and 24 of the complaint. 


25. Defendant admits the allegations of paragraph 25 
of the complaint. 


26. Defendant admits the allegation of the first sentence 
in paragraph 26 of the complaint and denies the remaining 
allegations of this paragraph. 
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27. Defendant admits that the terms of the removal de- 
cision are found in the removal decision and denies the re- 
maining allegations of paragraph 27 of the complaint. 


28. 29. 30. 31. 32. and 33. Defendant denies the allega- 
tions of paragraphs 28, 29, 30, 31, 32 and 33 of the com- 
plaint. 


/s/ Davi C, ACHESON 
David C. Acheson 
United States Attorney 


/s/ Cuarutes T, Duncan 
Charles T. Duncan, Principal 
Assistant United States 
Attorney 


/s/ JoserH M. Hannon 
Joseph M. Hannon 
Assistant United States 
Attorney 


/s/ Byron K. WetcH 
Byron K. Welch 
Assistant United States 
Attorney 
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Motion for Summary Judgment 


Comes now the United States Attorney for the District 
of Columbia in behalf of defendant and moves the Court 
for summary judgment on the grounds that there exists 
no genuine issue of material fact and defendant is entitled 
to judgment as a matter of law. 


Attached hereto and made a part hereof is a certified copy 
of official Air Force Documents marked Government Ex- 
hibit A. 

/s/ Dav C. AcHESON 
David C. Acheson 
United States Attorney 


/s/ CHartes T, Duncan 
Charles T. Duncan, Principal 
Assistant United States 
Attorney 


/s/ JoserpH M. Hannon 
Joseph M. Hannon 
Assistant United States 
Attorney 


/s/ Byron K. WeEtcu 
Byron K. Welch 
Assistant United States 
Attorney 
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Statement of Material Facts as to Which There Is No 
Genuine Issue 


1. Plaintiff who had been employed by the United States 
Government since 1942 was employed as a production 
specialist GS-9 by the Chicago Air Procurement District 
in July of 1957. 


2. By letter of July 24, 1957 plaintiff was informed that 
the installation planned to remove him for performance 
deficiencies which were set forth specifically and in detail. 


3. On July 30, 1957 plaintiff submitted a written reply 
to the advance notice of proposed removal. 


4. After consideration of plaintiff’s reply of July 30, 
1957 plaintiff was given written notice on August 9, 1957 
of the final decision to remove him from his position 
effective August 27, 1957. The effective date was later 
extended to September 6, 1957. 


5. Pursuant to plaintiff’s request for review Major 
Goodwin G. Littig was appointed by the chief of the orga- 
nization to make an informal inquiry. 

6. Major Littig investigated and reported on August 26, 
1957 that removal was warranted but recommended that 
plaintiff be offered a lower grade. 


7. The commanding officer accepted the recommendations 
of Major Littig. 


8. On September 5, 1957 plaintiff was notified that he 
could accept a lower grade instead of removal and was 
advised of his appeal rights. 


9. By letter dated September 6, 1957 plaintiff accepted 
change to a lower grade in lieu of removal. 


10. Plaintiff was changed to a lower grade on September 
9, 1957. 


11. The adverse action against plaintiff complied with 
all applicable rules, regulations and statutes. 
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12. Plaintiff took no administrative appeal from the 
adverse action he complains of. 


13. The present suit was served on defendant November 
19, 1961, more than four years after the adverse action 
complained of. 


14. The position plaintiff occupied has been filled by 
another employee. 


/s/ Davi C. ACHESON 
David C. Acheson 
United States Attorney 


/s/ Cuartes T. Duncan 
Charles T. Duncan, Principal 
Assistant United States Attorney 


/s/ JosePpH M. Hannon 
Joseph M. Hannon 
Assistant United States Attorney 


/s/ Byron K. Wetcu 
Byron K. Welch 
Assistant United States Attorney 


Plaintiff's Memorandum of Points and Authorities 
With Affidavit 


Doctrine of failure to exhaust administrative remedy is 
not applicable to this case. 


(a) The action of the defendant violated plaintiff’s 
statutory rights under the Performance Rating Act of 
1950 (64 Stat. 1098, 5 U.S.C. 2001 et seq.) as well as 
numerous procedural requirements of the Civil Service 
Commission and the Air Force. The action of defendant 
being illegal, it is null and void and there is no burden 
on the plaintiff to pursue any administrative remedy. 


(b) If any administrative remedy was involved at all, 
it was an appeal from an annual performance rating, as 
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provided in Paragraph 2, Form 671 (See Exhibit 1). Since 
plaintiff never received an annual rating for the May 15, 
1957 period, he could not, of course, appeal therefrom and 
there was therefore no administrative remedy for him to 
exhaust. 


(c) The notice of ‘‘Decision on Report of Review— 
Removal’’ dated 5 September 1957, in which plaintiff was 
advised in paragraph 5, ‘‘if you are dissatisfied with this 
decision you may request a review by the Major Air 
Command within ten (10) working days following receipt 
of the decision,’’ is defective for the following reasons: 


(1) The wording of the appeal paragraph is ambiguous 
and difficult to interpret. The plaintiff was given no oppor- 
tunity to obtain an official interpretation of this cloudy 
reference to appeal from the decision by the peremptory 
request that he had to accept or reject the offer in the 
decision immediately (See plaintiff’s affidavit attached as 
Exhibit A hereto). It was not clear whether there were 
two separate personnel actions involved in that notice; 
that is (1) ‘‘removal’’ from plaintiff’s position as produc- 
tion specialist, and (2) offer of a new position as property 
clerk. From the Form SF 50, ‘‘Notification of Personnel 
Action’? (See Exhibit ‘‘2’’ attached), issued two days after 
plaintiff had been forced to make a choice, it might be 
concluded that there was but a single personnel action 
involved; that is, ‘‘change to lower grade’’. This was not 
at all clear on September 6, 1957. From the wording of 
the notice, plaintiff could not tell whether the decision 
contained therein was divisible and he could accept part 
of it only, the new position, yet appeal from the part of 
the decision removing him from his position as production 
specialist. 


(2) The plaintiff was pressured and coerced into accept- 
ing the lesser of two evils and under these circumstances, 
his action was not voluntary. (See Exhibit ‘‘A’’) At the 
same time, the coercive action extended to depriving him 
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of the free will to exercise any right of appeal that might 
have been available. (cf. Paroczay v. Hodges, U.S. Court 
of Appeals, D.C., Dec. 28, 1961). 


(3) The right of appeal stated in the notice failed to 
advise the plaintiff that he could appeal to the Civil Service 
Commission. In Chapter S-1 of the Federal Personnel 
Manual of the Civil Service Commission, Appendix A of 
Section 5, C4, it is stated: 


4. The notice of decision must inform the employee 
of his right to appeal the action to the Civil Service 
Commission at any time after he receives the decision, 
but no later than 10 days after the adverse action is 
taken... 


5. If the agency informs the employee of his right 
to appeal the action to the agency, it should tell him 
also if there is any possible conflict between the time 
limits for the two channels of appeal. (Emphasis 
supplied) 


The failure to inform the plaintiff of his right to appeal 
constituted, in addition, a fatal procedural defect. 


The relief sought is not barred by laches. 


The affidavit of the plaintiff (Exhibit ‘‘A’’) shows his 
unremitting efforts to regain his job as production 
specialist. The fact that he sought unsuccessfully to find 
the appropriate remedy to accomplish this for four years, 
does not establish laches in this case. As the Court said 
in Southern Pacific v. Bogert, 250 U.S. 484, holding that 
a 22 year delay was not unreasonable: 


Nor does failure, long continued to discover the 
appropriate remedy although well known establish 
laches where there has been due diligence. 


Laches is unlike a statute of limitations. It involves an 
equitable weighing of the rights and remedies of the parties 
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affected by a delay. In the case of Galliher v. Caldwell, 
145 U.S. 368, at page 373, the Court stated: 


Laches is not like limitation a mere matter of time; 
but principally a question of the inequity of permitting 
a claim to be enforced—an inequity founded on some 
change in the condition or relations of the property 
or parties. 


Similarly, in Brissel v. Knapp, 155 Fed. 809, at page 81C, 
the Court held: 


The statute of limitations is an arbitrary rule. The 
doctrine of laches is flexible. Its application depends 
on the circumstances of each case . . . Laches is not 
merely a matter of time it is a question of equity or 
inequity, of justice or injustice .. . 


The dominant idea in cases where the doctrine of 
laches has been applied is that the delay has been 
productive of changes which render it unjust and un- 
fair to prosecute the suit . . . 


It is only when the complainant has slept over his 
wrongs so long that if relief be given to him great and 
serious wrong will be done to the defendant, that laches 
constitute a complete defense. 


In Byrd v. O’Neal, 91 S.E. 293, at 294, the Court stated: 


Laches connotes not only undue lapse of time but 
also negligence and opportunity to have acted sooner; 
and all three factors must be satisfactorily shown 
before the bar in equity is complete. 


In Troll v. City of St. Louis, 168 S.W. at 167: 


Laches the root meaning of which is laxness, negli- 
gence, neglect is an equitable doctrine or concept and 
consists in not doing something which a party might 
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do and might reasonably be expected to do in vindica- 
tion of his right. 


There is no real merit to the argument that the Govern- 
ment will suffer ‘‘detriment’’ if required ‘‘to remove the 
employee performing the work that the plaintiff performed 
while he was a production specialist.’’ In the first place, 
jobs as production specialists come up quite often. (See 
Exhibit ‘*3’’ attached) Even assuming that some employee 
may have to be reassigned if plaintiff is restored to his old 
job as production specialist, this is a very common 
occurrence in government employment and can be done 
with no harm to the person involved or to the Government. 


The administrative action failed to comply with statutory 
and procedural requirements. 


1. The plaintiff’s statutory rights under the Performance 
Rating Act of 1950 were violated. 


(a) In the ‘‘Official Reprimand’’, dated 14 May 1957, the 


plaintiff was advised as follows: ‘‘. . . since this is your 
second letter of official reprimand, your Performance 
Rating for 15 May 1957 will be held in abeyance.’’ 
(Plaintiff’s Exhibit ‘‘C’’). 

The withholding of plaintiff’s Performance Rating was 
in accordance with a regulation of the Air Force. In AFM 
40-1, AFP 4 App., effective 7 March, 1955, it is stated: 


Subject: Performance Evaluation Program 


3. If an employee receives a warning notice of a 
possible ‘‘Unsatisfactory’’ rating less than 90 days 
prior to 15 May, his annual rating will be postponed 
until expiration of the warning period. 


To the same effect is AFM 40-1, AFP 4.3 (7 March 55): 


Section 3c(2): Assignment of Rating After Warn- 
ing. If a warning notice is appropriate and has not 
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been given 90 days prior to the due date of a regular 
rating, the official rating will not be prepared until 
the expiration of the warning period. 


Once it becomes necessary to issue a Performance Rating 
because no adverse action to remove plaintiff had been 
initiated prior to May 15, 1957, a separation procedure was 
prohibited before the Performance Rating had actually 
been issued. 


Thus AFM40-1, AFP 4.3, paragraph 4C provides as 
follows: 


C. ‘‘Unsatisfactory’’ Ratings. If timely action is 
taken under the provisions of Chapter AFS-1 (separa- 
tion procedure) in effecting adverse actions for reason 
based upon or including inefficiency or misconduct 
related to performance, there is no need for issuing 
90-day warning notices or ‘‘Unsatisfactory’’ ratings. 
Should it be necessary to issue such a rating through 
oversight in initiating timely action under Chapter 
AFS-1 prior to the performance rating due date, the 
procedures specified in Chapter P-4 of the Federal 
Personnel Manual will be followed. If these procedures 
result in the assignment of an ‘‘Unsatisfactory”’ 
rating, the provisions of Chapter AFS-1 must still be 
followed in taking the subsequent personnel action to 
remove the employee from the position. 


The Performance Rating Act of 1950 (64 Stat. 1098, 5 
U.S.C. 2001 et seq.) provides for the establishment of 
performance rating plans. Section 2005 of Title 5 reads 
in part as follows: 


2005. Ratings—Prior warning of unsatisfactory per- 
formance . . . No officer or employee shall be rated 
unsatisfactory without a ninety-day prior warning, 
and a reasonable opportunity to demonstrate satis- 
factory performance. (Emphasis supplied) 
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While the plaintiff was given a warning in the ‘‘ Official 
Reprimand’’ quoted above, and in fact was never issued 
a performance rating for May 15, 1957, he was never given 
‘ta reasonable opportunity to demonstrate satisfactory 
performance,”’ in direct violation of the statutory require- 
ment set forth above. 


Sec. 2007 of Title 5 provides as follows: ‘‘(a) The Civil 
Service Commission is authorized to issue such regula- 
tions as may be necessary for the administration of this 
Act.” 


In accordance with this satutory authority, the Civil 
Service Commission has issued regulations ‘‘ Performance 
Evaluation’’, Chapter P4.4 of the Federal Personnel 
Manual. The specific requirements of an agency per- 
formance rating plan are set forth in that chapter. At p 4.4, 
the following appears: 


Warning before Unsatisfactory ratings. The Per- 
formance Rating Act states that ‘‘no officer or employee 
shall be rated unsatisfactory without a ninety-day 
prior warning and a reasonable opportunity to demon- 
strate satisfactory performance.’’ This prior warn- 
ing should, whenever possible, be in writing and should 
state: 


—Which job requirement the employee is failing to 
meet satisfactorily ; 
—What the employee must due to bring his per- 


formance up to a satisfactory level within the 90-day 
period; and 


—What efforts will be made to help the employee 
improve. (Emphasis supplied) 


Nowhere in the warning plaintiff received on May 14, 
1957 was there any reference to ‘‘“what the employee must 
do to bring his performance up to a satisfactory level,’’ 


a 
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and ‘‘what efforts will be made to help the employee im- 
prove.”’ 


Failure to comply with this regulation based on the 
statute, violated plaintiff’s statutory rights, stemming from 
the Performance Rating Act of 1950. 


(b) The failure of the Air Force to furnish the plaintiff 
with a performance rating for the year ending May 15, 
1957 also violated the Performance Rating Act of 1950, as 
implemented by Civil Service Commission and Air Force 
Regulations. 


Thus in Civil Service Commission Federal Personnel 
Manual, Chapter P4, approved April 8, 1955) it is stated: 


Section 2. Contents and Operation of Performance 
Rating Plans—Specific Requirements. 


Frequency of ratings—official performance ratings 
must be made at least annually for employees in posi- 
tions at grades GS-10 and below. . . 


While postponement of ratings is permitted under certain 
conditions, the annual rating form must still be filled out 
and given the employee. If it is intended to postpone the 
adjective rating on that form because of a prior warning 
notice, the appropriate box on the ‘‘Notice of Annual Per- 
formance Rating’’ Form 671, must be checked. A copy of 
that form is attached as Exhibit 1.7 


In the decision in the case of Thomas v. Ward, 225 F2d 
953 (Court of Appeals, D. C. 1955) it was stated that the 
Performance Rating Act of 1950 was intended to be ap- 
plied to an employee whose experience and services can 
be utilized by reassignment to another position, in the 


1It may be noted that in 1961 the Air Force entertained dropping the 
use of Form 671 when the employee is rated ‘‘Satisfactory’’. This suggestion 
was rejected because the form ‘‘insures that all employees are notified 
promptly of their official performance ratings which are required by the govern- 
ing statute’. AFCPL 7-61, 16 Oct 1961 Item 5, (4). (Emphasis supplied) 
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belief of the agency. ‘‘In other words, the Performance 
Rating Act should be applied when the agency or depart- 
ment contemplates continued employment of the individual 
rather than his immediate removal as soon as the pro- 
cedures of the applicable removal laws (5 U.S.C. 652, id. 
863) shall have been complied with.’’ 


The Courts have, in a number of recent cases, cited the 
necessity of the various government agencies following 
their own regulatory requirements in adverse actions 
against employees. The Air Force itself has in AFM 40-1, 
AFS-1 App. IV, issued 31 January 1961, (see attached 
Exhibit 4) recognized this obligation on the part of the 
Air Force. The Air Force also recognized that there can 
be no switching in procedures to remove an employee. Thus 
AFM 40-1, AFS-1.4, 3 October 1952, Section 4, 1a.( 1): 


However, action to separate an employee for in- 
efficiency will not be initiated during the period of a 
warning notice given under the provisions of Chapter 
AF P4, 


The plaintiff’s statutory rights were violated by the 
action of the Air Force in removing him and he was not 
afforded his Constitutional rights of due pricess. The ac- 
tion of the defendant in removing him from his job as 
production specialist was, therefore, null and void. 


2. Plaintiff was removed for violating an Air Force 
regulation that did not apply to the offenses charged to him. 


The removal action against plaintiff was based on alleged 
“failure to comply with the reporting procedures as out- 
lined in AMC Regulation 84-13 and Amendments thereto.”’ 
(Plaintiff’s Exhibit ‘‘D’’) A similar allegation is contained 
in the ‘‘Report of Inquiry—Removal of Raymond H. Peter- 
son 26 August 1957, ‘‘Summary-Removal Action Against 
Raymond H. Peterson, 26 August 1957, and ‘‘Decision on 
Report of Review—Removal’’, 5 September 1957. 
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There is nothing in AMC Regulation 84-13 which requires 
plaintiff to make reports thereunder. Major Lettig, who 
conducted an inquiry into the removal action, found that 
the regulation was inapplicable and that plaintiff should 
have been charged with violation of some other regulation: 


a. Mr. Peterson was accused of violating the report- 
ing procedures as outlined in AMC Regulations 84-13 
and amendments thereto ... The scope of paragraph 
6 is applicable to the Chicago APD and paragraph 
4a and 2la directs that activity to prepare and report 
delinquent contracts. While there is a line of inference 
in paragraph 72 as to who will prepare this report, 
Mr. Peterson should have been charged with the viola- 
tion of an office regulation that specifically mentions 
“delinquent contract reports. (Emphasis supplied) 
(Para 3a ‘‘Summary-Removal Action against Raymond 
H. Peterson, ‘‘Exhibit I’’) 


Yet, having found AMC Regulation 84-13 inapplicable 
to the offenses charged to plaintiff, Major Lettig proceeds 
to apply the penalty for their violation to the plaintiff : 


b. AMC Regulation 84-13 and amendments do not 
provide a penalty for non-compliance. Therefore, for 
purposes of disciplinary action, these regulations may 
be termed ‘‘administrative regulations’’. (Emphasis 
supplied) 


g. The AMC Table of Standard Penalties agrees 
with the Removal Action decision. (Plaintiff’s Ex- 
hibit ‘‘1’’) 


3. The Notice of Proposed Removal and subsequent com- 
munications erroneously referred to extraneous matter 
which prejudiced plaintiff and violated administrative pro- 
cedure. 
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The ‘‘ Advance Notice of Proposed Removal’’ contained 
the following paragraph: 


3. As a result of an Inspector General’s audit last 
October, similar discrepancies were found and brought 
to your attention in a Disposition Form dated 26 De- 
cember 1956. This DF pointed out the embarassing 
position in which the Chicago Air Force Procurement 
District was placed in such mal-reporting and you were 
advised that you were expected to review all contracts 
assigned to you. You have also been advised that vour 
failure to make reports in accordance with regulations 
indicates an indifference to your responsibilities. You 
were also informed that such conduct would not be 
condoned and any further infraction on your part 
would be cause for removal. 


A similar paragraph was repeated in the ‘‘Notice of Final 
Decision—Removal’’ dated 9 August 1957. 


The matter referred to is not listed on plaintiff’s ‘‘Em- 
ployee Record Card’’, Form GF 4b (Plaintiff’s Exhibit 
‘*B’’). Air Force regulations specifically prohibit consid- 
eration of informal notices of delinquency such as this one 
in support of future disciplinary actions. Civilian Per- 
sonnel Office Instruction No. 40-14, 29 September 1954, 
states as follows: 


4d... Mere informal notices of delinquency to which 
the employee is not given an opportunity to reply and 
which do not state that they will be placed in the em- 
ployee’s official personnel folder are not official letters 
of reprimand and will not be submitted for inclusion 
in the 201 file, nor will they be used as a basis for 
future formal disciplinary action or in support thereof. 
(Emphasis supplied). 


It was procedural error, therefore, to list the incident of 
26 December 1956, in support of the removal action against 
plaintiff. 


29 


4. The advance notice of proposed removal was defective 
in failing to recite the efforts to assist the plaintiff to im- 
prove his job performance. 


AFM 40-1, AFS 1.4 (3 October 1952), Section 4, Para 1 
(b) reads as follows: 


Statement of Reasons. The statement of reasons in 
an advance notice of proposed separation for ineffi- 
cieney will include specific and detailed reference to: 


(1) The efforts to assist the employee to improve his 
job performance. (Emphasis supplied) 


Nowhere in the ‘‘ Advance Notice of Proposed Removal’’ 
dated 24 July 1957, given to the plaintiff, is there any refer- 
ence to efforts made to assist him in improving his job per- 
formance, specific and detailed or otherwise. 


Respectfully submitted, 


Samves C, Kien 
Attorney for Plaintiff 
1122 19th Street, N. W. 
Washington 6, D. C. 
Federal 8-6300 


Affidavit 


Stave oF ILurNols, s.s.; 
County or Coox 


Raymond H. Peterson, being duly sworn, on oath, states 
as follows: 


1. I am the plaintiff in the above-captioned matter, and 
make this affidavit in opposition to the motion of the 
defendant for summary judgment. 


2. On September 5, 1957, at about 3:30 P.M., while work- 
ing out in the field, I visited Revere Electric Co. When 
I came there, I was told to call my office on an urgent matter. 
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I called and spoke to Mr. Huber, my supervisor. He told 
me to come in to the office immediately. I asked whether 
I could not finish what I was doing and go in in the morn- 
ing, but was told to drop what I was doing and to go to 
the office. I called my home and told my wife that I had 
to go to the office and that I would be late for supper. 
She told me that Mr. Huber had called her at about 3:00 
P.M. and told her to tell me to come to the office whenever 
I came in. She asked me what could be so urgent and 
I told her it was in connection with the charges against me. 
Revere is a considerable distance to my office and I did 
not reach there until after working hours, about 4:40. I 
work until 4:30. Mr. Huber was waiting for me. He told 
me that a decision was being typed up and for me to wait. 
At about 5:00 P.M. he handed me the decision removing 
me unless I accepted a 5-grade demotion. He told me to 
let him know in the morning of my decision. I asked 
whether I could discuss it with him and he said there 
was nothing to talk about. I tried to talk to Mr. Hahn, 
the Chief, but he would not discuss it either. After a 
sleepless night, I reported the following morning to Mr. 
Huber. I asked whether I could not have more time to 
make such a terribly important decision. He said no, I 
would have to decide immediately, and if I did not, I was 
through that very day. I had to make up my mind then 
and there. My choice was to be out of a job and fighting 
an appeal to the same authorities, without savings and 
income or taking what was offered. I was concerned with 
the fact that if I was removed and never reinstated, I 
had no pension rights, because I could not get benefits not 
having yet reached the age of retirement and having only 
17 years of service at the time.* I therefore reluctantly 
consented to accept the demonition. <A letter was prepared 
by the office for me to sign. I was told to sign it and I did. 
By ten o’clock it was all over. 


* I knew that I could not get another government job because at time these 
jobs were frozen. At my age chances of private employment were also out. 
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2. I would not have signed the letter agreeing to the 
decision except that I was beaten down by the pressure put 
on me by my supervisor since Mr. Stevenson, my former 
supervisor, had told me that he had been ordered to get 
rid of the older production specialists, and he himself 
was removed from his job because he refused to go 
along with their demand. Attached is an affidavit 
from another older production specialist who was also 
forced out of his job. I knew that starting then, 
they were out to get me and that, after a previously 
good record on that job over five years,** and seven- 
teen years of Government Service, they were starting 
to put information in my 201 file that could be used to get 
rid of me. On September 6, 1957, I felt as though they 
were holding a gun at my head and would fire if I refused 
to sign the agreement to my removal from the job of Pro- 
duction Specialist. 


4, I never actually understood what the mechanics of the 
action taken against me were. No one ever explained it 
to me. I was given no opportunity to discuss with Miss 
Dorothy I. Evans, the employee advisor who was named in 
the notification to me, as what course I could take. As I 
stated earlier, Mr. Huber and Mr. Hahn refused to discuss 
the case with me. It was never clear to me whether there 
were two actions. I had been removed from my job as 
production specialist and then been given another job at 
a lower grade, or whether I had simply been demoted in a 
single action. Nor did I clearly understand what my rights 
were. Of course at that time I was in a state of shock, over 
the unjust reward for 17 years of loyalty. If I refused 
to accept the removal action and the new job, I understood 
I would be fired. If I was fired, I could appeal the re- 
moval decision to the Major Air Command. If I accepted 
the decision, I could not appeal. I was never told nor did 


** As late as February 10, 1957, I received a within grade pay increase 
which is only given to those whose performance is ‘‘Satisfactory’’ or better. 
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I understand that there was any possibility of my accepting 
half the decision, that is, the part offering me a position 
as Property and Supply Clerk, while appealing the part 
of the decision removing me from the rolls effective that 
same day from my job as production specialist. No one 
advised me that I could appeal the decision to the Civil 
Service Commission instead of the Major Air Command if 
I chose. 


5. Following my removal from my job as Production 
specialist, I made every effort I knew how to, to get that 
job back and this law suit is a culmination of those efforts, 
not the beginning. I had handled efficiently on an average 
of ninety-five contracts per month with about twenty dif- 
ferent contractors involving a large amount of paperwork. 
For the Air Force deliberately to jump on me and fire me 
for three incidents where I had valid explanation for the 
way I handled them, as an excuse to get rid of me because 
I was not as young as I was seventeen years earlier when 
I first started with the government, seemed grossly unfair. 
My previous superiors had all been satisfied with my work 
and in fact commended me for my performance. As ex- 
ample, I attach such a commendation. 


Shortly after my removal, as soon as the initial shock 
was over and I could collect my wits about me, I went to 
Alderman David Hartigan. He referred me to his admin- 
istrative assistant, Thomas Devine. After he heard my 
story, Mr. Devine told me that this involved my rights 
under the law covering government employees and that I 
should see Congressman Charles A. Boyle since Congress 
makes the laws governing the Air Force as well as their 
employees and he could determine whether the laws of 
Congress were violated. He said he would talk to Congress- 
man Boyle and find out if he could see me. 


At the end of September, 1957, I saw Congressman Boyle. 
He told me that he was very impressed with my case and 
would call Colonel Lewis and ask for a review of the matter. 
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On October 3, 1957, Congressman Boyle spoke to Colonel 
Lewis and requested the review. On October 4, 1957, 
Colonel Lewis wrote the Congressman summarizing the 
actions relative to my removal. Congressman Boyle wrote 
me about it on November 22, 1957. On November 29, 1957, 
I gave Congressman Boyle my comments on Colonel] Lewis’ 
reply. I also had a talk with the Congressman at which 
time he decided to have a meeting with Colonel Lewis and 
invoted me to be present. The meeting was arranged for 
December 13, 1957. Colonel Lewis was personally unable to 
be present at that conference because he was ill. The meet- 
ing was inconclusive in his absence. On January 17, 1958, 
Congressman Boyle asked Colonel Lewis for a further re- 
port. Colonel Lewis replied on January 29, 1958 that his 
review or the case ‘‘reveals that the action taken in Mr. 
Peterson’s case was justified and in accordance with estab- 
lished Civil Service Rules and Regulations.’? Colonel 
Lewis added a handwritten postscript to his letter stating, 
“We are still anxious to assist in any possible way but so 


far, there has been no choice.’’ 


There was further correspondence with Congressman 
Boyle on February 11, 1958, but no reply received from him 
until May 30, 1958 at which time he advised that he could 
do nothing further. On June 27, 1958, plaintiff again 
spoke to the Congressman who stated he would return the 
file. Congressman Boyle indicated that the matter be pur- 
sued by a Republican since the Administration was Re- 
publican. 


On November 25, 1958, I wrote Senator Everett M. Dirk- 
sen a letter asking him to intercede in getting me restored 
to my job. The Senator’s request for information from 
the Air Force was answered on December 12, 1958 which 
was subsequently turned over to me. I answered some of 
the statements in that letter on February 27, 1959. After 
further activities on my behalf, Senator Dirksen received 
a letter from Colonel Donald M. Wright, successor to Colo- 
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nel Lewis, dated May 21, 1959, replying to the Senator’s 
letter to the Air Force dated May 14, 1959. In his letter 
to Senator Dirksen, Colonel Wright stated that he had re- 
viewed the records; that he was confident that I had re- 
ceived all rights and privileges of a federal employee; that 
I had been offered ample opportunity to rebut the charges 
and to select alternative courses of action, and to make 
formal appeal of decisions through appropriate channels ; 
that he would not comment on my letter paragraph by para- 
graph but would quote from Major Lettig’s investigation, 
instead. Senator Dirksen informed me on May 26, 1959 
that in view of Major Lettig and Colonel Wright’s explana- 
tion, he regretted that he could do nothing further for me. 
He thereupon returned all the material I had sent him 
showing that I had been unfairly removed from my job as 
production specialist. It was suggested to me that if I 
wished to pursue the matter further, I should consult a 
lawyer. 


The following month, on June 27, 1959, I went to see Mr. 
Michael Hinko, attorney at law, at his office at 1207 East 
95th Street, Chicago, Illinois. Mr. Hinko and I discussed 
the case and he asked me to bring him all the material I 
had on the matter. Subsequently, after he had read the 
material, he agreed to take the case and he would proceed 
to work on it. While this was going on, another vacancy 
opened up for a production specialist in the area. I hope- 
fully applied for the job, at the same time asking Senator 
Dirksen and Congressman Boyle to request the agency that 
I be given consideration. Vacancies for production special- 
ist jobs appear periodically. Enclosed is a notice of such 
vacancy and two letters showing my unsuccessful rejection. 
Senator Dirksen sent a telegram to Colonel Wright on my 
behalf. On September 22, 1959, Colonel Wright wrote 
identical letters to the Senator and Congressman advising 
them of my rejection. 


At the beginning of 1960, Mr. Hinko advised me that 
after a thorough investigation, he had determined that the 
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action on my behalf would have to be taken against the gov- 
ernment in Washington and that he would not be able to 
handle it there. 


In May, 1960, I was informed by a friend that Admiral 
Arthur W. Radford would be coming to Chicago to attend 
a meeting and that I should take up the matter with the 
Admiral who was very sympathetic to relieving unjustices 
of government employees. On July 19, 1960, I saw Admiral 
Radford and he listened patiently and sympathetically to 
my story. He asked me to write to him the following 
month when he would return to his apartment at the May- 
flower in Washington, D. C. On August 31, 1960, I wrote 
the Admiral a letter in which I stated that the action taken 
against me in 1957 was unfair, unjustified and inequitable. 
I also sent him exhibits and stated that I believed he would 
feel that the treatment I was given was not deserved and 
in the interest of justice he would take whatever steps he 
could to help me restored to my former status. On Octo- 
ber 5, 1960, Admiral Radford wrote me returning the file 


and advising me to obtain the services of competent counsel] 
because he felt that there was error in the procedure in my 
case, according to friends he considered to be competent 
to make a recommendation as to further action. 


I consulted Mr. Howard D. Moses, attorney at law, 231 
South LaSalle Street, Chicago, Illinois, the following month. 
I had gone to him because I was advised he also practiced 
before the courts in Washington. Mr. Moses advised me 
that he would discuss the matter with his associate in Wash- 
ington, Mr. Louis Rochne 711 14th Street, N. W., Washing- 
ton, D. C., when he was next in Washington. In March, 
1961, Mr. Moses advised me that Mr. Rochnes had sug- 
gested that I retain someone experienced in such matters 
and recommended Mr. Samuel C. Klein. After some corre- 
spondence and after the file had been examined by Mr. 
Klein, he agreed to handle the case in June, 1961. The fol- 
lowing month, Mr. Klein visited Mr. Harry O. Carr, Chief, 
Employee Relations Branch, Headquarters United States 
Air Force, Washington, D. C. to see whether there was any 
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possibility of my claim to restoration to my job as produc- 
tion specialist could be obtained without litigation. Upon 
being advised that this was not possible, the preparation of 
the suit which was filed in this court. 

I always made every effort I could to prosecute my claim 
to restoration. This has been my unceasing effort since I 
was removed from my job. 

Raymonp H. PErerson 


Subscribed and sworn to before me this day of July, 
1962. 
Notary Public 


County oF OUTAGAMIE 
Crry or APPLETON 

Allen F. Kaufman, retired residing at 1228 E. Byrd 
Street, City of Appleton, being first duly sworn says that 
he was a Production Specialist at the Chicago Air Procure- 
ment District, U. S. Air Force, Chicago, Illinois for a 
period of 8 years from October, 1951 thru December, 1959. 

My voluntary resignation was made effective at close of 
business, 31 December, 1959. My resignation was tendered 
due to undue pressure and duress from officers and immedi- 
ate supervisors in charge within the production division at 
Chicago Air Procurement District offices. 

At that time I had reached the age of 59 years and had 
spent 1714 years in Federal Civil Service. At age 62 I be- 
came eligible for retirement annuity. 

And further deponent saith not. 


Stare or WIsconsIN 
$s 


Signature (s) Auten F. KavrmMan 
Allen F. Kaufman 


Subscribed and sworn to before me this 11th day of July, 
1962 


(SEAL) (s) Roperr E. Bopote 
Notary Public 
Robert E. Bodole 
My Comm. exp. 4-21-63 
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Order 


Upon consideration of defendant’s motion for summary 
judgment, and of the memorandum in opposition thereto, 
and of argument of counsel, it is by the Court this 13th day 
of August, 1962, 


OrpereD, that defendant’s motion for summary judg- 
ment be and it hereby is denied. 


/s/ Epwarp A, Tamm 
United States District Judge 


Motion for Summary Judgment 


Comes now the plaintiff, by counsel, and moves the Court 
for summary judgment on the grounds that there exists 
no genuine issue of material fact and plaintiff is entitled 
to judgment as a matter of law. 


Samven C. Kuzrn 
Samuel C. Klein 
Attorney for Plaintiff 
1122 19th Street, N. W. 
Washington 6, D. C. 


Statement of Material Facts as to Which There 
Is No Genuine Issue 


1. Plaintiff was employed as a production specialist GS- 
9 by the Chicago Air Procurement District on July 1957, 
following a period of fifteen years of government service 
elsewhere. 


2. On July 24, 1957, plaintiff was notified that the instal- 
lation proposed to remove him for deficiencies set forth 
therein. 


3. The notice of proposed removal referred to an incident 
of delinquency to which he had not been given an oppor- 
tunity to reply and which was not in his 201 file. 
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4. The notice of proposed removal failed to recite efforts 
to assist plaintiff to improve his job performance. 


5. The notice of proposed removal alleged ‘‘failure to 
comply with the reporting procedures as outlined in AMC 
Regulation 84-13 and amendments thereto.’? 


6. Previous to the notice of proposed removal, plaintiff, 
had received a letter of official reprimand dated 14 May 
1957, advising him that since it was his second letter of 
official reprimand, his ‘‘Performance Rating for 15 May 
1957 will be held in abevance.”’ 


7. Plaintiff was not advised what he was required to do 
to bring his performance up to a satisfactory level, and 
what efforts would be made to help him improve. 


8. Subsequent to the warning given to plaintiff on May 
14, 1957, and before 90 days had expired, on July 24, 1957, 
action was initiated to remove plaintiff. 


9. The ‘‘Decision on Report of Review—Removal,’’ 


dated 5 September 1957, advised plaintiff he could appeal 
the removal decision to the Major Air Command but did 
not advise him he could also appeal the ‘‘removal action’’ 
to the Civil Service Commission. 


10. On September 9, 1957, plaintiff was removed from 
his position as production specialist, GS-9. 


Samveu C. Kuz 
Samuel C. Klein 


Memorandum of Points and Authorities in Support of 
Motion for Summary Judgment 


The facts in this case are set forth in the pleadings. The 
defendant had a made a motion for summary judgment 
alleging (1) that the matter involved is not subject to 
judicial review since plaintiff failed to exhaust his admin- 
istrative remedy, (2) that the relief sought is barred by 
laches, (3) that the administrative action complied with all 
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procedural requirements, and (4) that the claim for salary 
is barred by statute. 


Upon consideration of the pleadings and the oral argu- 
ment of counsel, on August 6, 1962, the Court denied the 
motion of defendant for summary judgment. 


The arguments in support of the cross-motion now made 
by plaintiff are set forth in the plaintiff’s memorandum of 
points and authorities filed in opposition to defendant’s 
motion. These arguments were expounded orally at the 
time of the hearing on the earlier motion. It is deemed un- 
necessary, therefore, to repeat them in this memorandum, 
and reliance is placed by plaintiff upon the previous pro- 
eeeding in support of his motion. 


With respect to the fourth argument of the defendant 
that the claim for a money judgment constitutes a claim for 
back salary since the United States District Courts lack 
jurisdiction of such claim, plaintiff hereby withdraws from 


consideration of this Court his prayer for a money judg- 
ment. Accordingly, in this motion for summary judgment, 
plaintiff respectfully asks only that a declaratory judg- 
ment be entered by this Court ordering the defendant to 
restore and reinstate plaintiff to his former position as 
production specialist, GS-9. 


Respectfully submitted, 


Samvev C. Kier 
Samuel C. Klein 


Opposition to Plaintiff’s Motion for Summary Judgment 


Comes now defendant Eugene M. Zuckert by his attorney, 
the United States Attorney, and opposes plaintiff’s motion 
for summary judgment on the ground that plaintiff’s 
“‘Statement of Material Facts as to Which There Is No 
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Genuine Issue’’ includes several facts which are immate- 
rial and omits several which are material: 


1. Plaintiff’s employment as a Production Specialist GS- 
9 began on February 13, 1952, rather than July 1957. 


2. There is no genuine issue. 


3. The statement is immaterial. Accepting as true plain- 
tiff’s statement that ‘‘the notice of proposed removal re- 
ferred to an incident of delinquency to which he had not 
been given an opportunity to reply and which was not in 
his 201 file,”’ this has no bearing on whether plaintiff was 
properly disciplined. For by plaintiff’s own argument Air 
Force regulations require that such an incident not ‘‘be 
used as a basis for future formal disciplinary action or 
in support thereof.’? (Emphasis supplied.) A reading 
of the Notice of Proposed Removal? makes it clear that the 
removal was based on plaintiff’s delinquencies after the 
Inspector General’s audit had disclosed his prior delin- 
quencies. The mention of the embarrassment caused the 
Chicago Air Procurement District by plaintiff delinquen- 
cies prior to the audit was made to stress the seriousness 
of plaintiff’s continuing neglect of his duties. This con- 
tinuing neglect after warning was the basis of his removal. 


4. Plaintiff states that ‘‘the notice of proposed removal 
failed to recite efforts to assist plaintiff to improve his 
job performance’’. This is true but it is obviously im- 
material. It highlights the fallacy in plaintiff’s argument 
that the Air Force failed to observe the proper procedures 
under the Performance Rating Plan. There is obviously 
no statute or regulation which requires a Notice of Pro- 
posed Removal to ‘‘recite efforts to assist plaintiff to im- 
prove his job performance.’’ It would be pointless to re- 
quire that when an employee is told he is about to be dis- 


1 Plaintiff’s Memorandum of Points and Authorities, filed July 23, 1962, 
pp. 4-7. 
2Government’s Exhibit A, under tab H. 
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charged he must also be told ‘‘what efforts will be made to 
help the employee improve.’’ Such a requirement has point 
when he is warned that he may get an ‘‘Unsatisfactory”’ 
rating unless he improves. It is in such circumstances 
that ‘‘90-day warning notice’’ is required.® 


5. There is no genuine issue. 


6,7 and 8. There is no genuine issue but the statements 
are immaterial. They assume that the second official repri- 
mand constituted a ‘‘90-day warning notice’’ under the 
Performance Rating Act that plaintiff would receive an 
“‘Unsatisfactory’’ rating if he continued in his neglect to 
report delinquent contracts. 


9. There is no genuine issue. 


10. Plaintiff was reduced in rank in lieu of removal but 
the difference does not affect the legal posture of the case. 


Plaintiff’s statement of material facts omits a most im- 
portant material fact. That is the delay of more than four 
years which intervened between the action complained of 
and the filing of suit. Even assuming the truth of the plain- 
tiff’s affidavit‘ as to how his reduction was effected, why he 
delayed and what he did before filing suit, research and 
inquiry have discovered no ‘‘employee discharge’’ case in 
which the employee was allowed to press his claim after 
such delay. 


The prejudice suffered by the Government as a result of 
plaintiff’s delay is also a material fact. To grant to plain- 
tiff the relief which he seeks would entitle him to the dif- 
ference in salaries between GS-5 and GS-9 for a period of 


3 See Plaintiff’s Memorandum of Points and Authorities, filed July 23, 1962, 
at pp. 4-7. 


4 Plaintiff ’s Exhibit ‘‘A’’, attached to Plaintiff’s Memorandum of Points 
and Authorities, filed July 23, 1962. 
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more than five years at the present time as well as requir- 
ing the displacement of the employee who occupies the 
position plaintiff formerly held. Attached hereto and made 
a part hereof is Government’s Exhibit C, an affidavit of 
James H. Bosley, Chicago Civilian Personnel Office, United 
States Air Force. 


Wuenrerore, it is respectfully submitted that plaintiff’s 
motion for summary judgment be denied. 


/s/ Davin C. AcHESON 
David C. Acheson 
United States Attorney 


/s/ Cuartes T. Duncan 
Charles T. Duncan, Principal 
Assistant 
United States Attorney 


/s/ JosepH M. Hannon 
Joseph M. Hannon 
Assistant 
United States Attorney 


/s/ Daxtet J. McTacue 
Daniel J. MeTague 
Assistant 
United States Attorney 


ek SS ES SB Se ee a 


43 


Exhibit C 
Affidavit of James H. Bosley 


I, James H. Bosley, of the Chicago Civilian Personnel 
Office, being first duly sworn, on oath deposes and says 
that the recourse demanded by plaintiff, restoration to his 
former position, would be prevented by agency action in 
the time ensuing since the adverse action against the plain- 
tiff, i.e. the agency has placed someone else in plaintiff’s 
former position. To replace plaintiff would cause an ad- 
verse action against another employee. Plaintiff’s failure 
to prosecute for this length of time would thus be prejudi- 
cial to the Government in view of actions in the interim 
and to another employee who would be deprived of his 
position through no fault of his own. 


Further, Deponent sayeth not. 


James H. Bostey 
Signature 


Strate oF ILurvo1s 
ss 
County oF Coox 


Subscribed and Sworn to before me this 7th day of De- 
cember 1961. 
Froriwa M. Pamurrs 
Florida M. Phillips 
Notary Public Cook County, Illinois 


My commission expires July 6, 1964 


Affidavit of James H. Bosley 


I, James H. Bosley, of the Chicago Civilian Personnel 
Office, as custodian of the official personnel records, being 
first duly sworn, on oath deposes and says that Reymond 
H. Peterson, plaintiff, did not take advantage of all agency 
appeal rights provided to him in the Air Force Grievance 
Procedure. Specifically Mr. Peterson was advised in letter 
dated 5 September 1957, subject: Decision of Review—Re- 
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moval, that if he was dissatisfied with the decision of the 
installation commander he could request a review by the 
major air command. This he did not do. Attached is copy 
of AFM 40-1, Chapter E2.2, ‘‘Grievance Procedure for Air 
Force Civilian Personnel’’. 


Further, Deponent sayeth not. 


James H. Bostey 
Signature 


Srate or Ixtrnors ) 
County or Cook § 

Subscribed and Sworn to before me this 7th day of De- 
cember 1961. 


Frorwa M. Parmurs 
Florida M. Phillips 
Notary Public Cook County, Illinois 


My commission expires July 6, 1964 
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21 December 1956 
OCHCIU 


Subject: Notification of Reduction in Rank 


To: Mr. Dean C. Stevenson 
Production Division 
Chicago Air Procurement District 


5555 South Archer Avenue 
Chicago 38, Illinois 


1. In accordance with the provisions of the Federal Per- 
sonnel Manual, Chapter Z1, Part 9, Section 9.102 (a) (1), 
you are hereby notified that final decision has been reached 
to reduce you in rank from the position of Supervisory 
Production Specialist (Aircraft), GS-1152-11 to Production 
Facilities Specialist (Aircraft), GS-1152-11, effective 30 
December 1956, for the following specified reasons: 


a. During your assignment as Chief, Northern Opera- 
tions Branch, you failed to properly administer the posi- 
tion to which you were assigned, particularly in connection 
with your duties as supervisor of eight Production Special- 
ists. Little or no effort was made to check the quality and 
quantity of the work of the individuals under your supervi- 
sion. On numerous occasions you were instructed by the 
Chief, Production Division, to determine why certain de- 
linquent contracts were not properly reported: to higher 
echelons. At no time did you take action of your own voli- 
tion to issue letters to individuals under your supervision 
warning them of sub-standard performance. 


b. Evidence of your lack of supervision was brought more 
forcefully to light during the recent OCAMA Inspector 
General’s inspection. The following instances of sub-stand- 
ard contract status reporting of Production Specialists in 
the Northern Operations Branch, which were revealed by 
the inspection are set forth below. 
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G. S. Troy, Production Specialist 
Bell & Howell AF 30(635) 6140 


Bell & Howell AF 33(038) 14925 


Bell & Howell AF 33 (600)29399 


Bell & Howell AF 33 (600) 29946 


Bell & Howell AF 33(600)30003 


C. P. Clare AF (33-604) 56-4867 
C. C. Radcliffe, Production Specialist 
Consolidated Plastics AF 33(600)303 


Consolidated Plastics AF 33(600)1615 


Central Commercial AF 33(600) 


123 (8/B)132 
Bohnwold Products AF 11(600)334 


Chicago Std. 
Transformer 


AF (33-604) 56- 
2251 (S/B)2291 


Chicago Std. 
Transformer 


AF (33-604) 2487 


R. H. Peterson, Production Specialist 
Hleinschmidt AF 33 (600) 28290 
Kleinschmidt AF 33 (600) 20424 


Ohmite Mfg. Co. AF (33-604) 56-7222 


Not reported delinquent as of 
1 Sep 56. 


Not reported delinquent as of 
30 September and 31 October 
1956. 


Not reported delinquent as of 
30 September and 31 October 
1956. 


Not reported delinquent for 
data from November 1955 to 
October 1956. 


Not reported delinquent for 
data from November 1955 to 
October 1956. 


Not reported delinquent as of 
7 September 1956. 


1952 Master Bailment Agree- 
ment carried for months up to 
30 September 1956 as a Produc- 
tion contract. 


1952 Bailment Agreement for 
months up to 30 September 
1956 as a Production Contract. 


Inactive Master Bailmen Agree- 
ment carried for months up to 
30 September 1956 as a Produc- 
tion Contract. 


Lease Agreement carried for 
months up to 30 September 
1956 as a Production Contract. 


Contract complete and shipped 
to storage April 1956 still car- 
ried as active up to 30 Septem- 
ber 1956. 


No evidence of such contract 
still carried as Production con- 
tract 30 September 1956. 


Not reported as delinquent since 
November 1955 to September 
1956. 


Not reported as delinquent since 
ord 1955 to September 
1956. 


Not reported as delinquent as 
of 30 September 1956. 
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A. F. Kaufman, Production Specialist 


Heat Exchangers 


AF 34(601)3056 


J. P. Doran, Production Specialist 


Guardian Electric 


Guardian Electric 


Guardian Electric 


Kaiser Aluminum 


Oak Mfg. Co. 


AF 33(600)29532 


AF (33-604) 56-5890 


AF 33(600)27661 


AF 14(604)4542 


AF 14(604)3848 


AF 33 (604)13743 


Not reported delinquent as of 
31 August or 30 September 
1956 or 31 October 1956. 


Contract shipped complete 
August 1956 still carried 
active (Form 159) as of 
September 1956. 


Contract shipped complete 
August 1956 still carried 
active (Form 159) as of 
September 1956. 


Contract shipped complete 16 
March 1956, still carried 
active (Form 159) as of 30 
September 1956. 


Contract due 18 August 1956; 
not shipped complete until 4 
October 1956. Not reported 
delinqunet 31 August or 30 
September 1956 and no DD375 
submitted. 


Contract not shipped complete 
in May 1956. No report DD 
375 of delinquency (855 Ibs. 
short) in June 1956. No re- 
covery (completion) DD 375 in 
June, July, or August. Com- 
pletion DD 375 not submitted 
until 6 September 1956, 


Contract due 7 September 1956, 
Not shipped complete until 1 
November 56. No DD 375s 
submitted for September or 
October. No delinquency re- 
ported as of 30 September 1956. 


c. Your reassignment to the non-supervisory position is 
considered in the best interest of the Air Force and the Dis- 
trict. 


2. You were afforded an opportunity to reply to the state- 
ment of charges within five working days after receipt of 
the letter. Your written reply dated 28 November 1956 
was carefully reviewed by your supervisor and his written 
reply indicated the following: 


53 


a. You have not refuted the charges as outlined in our 
letter of 23 November 1956. However, you will note your 
supervisor has agreed to withdraw the charges which ap- 
pear in the fourth and fifth sentences in paragraph 2a and 
the entire paragraph 2c. Your supervisor’s reason for 
withdrawing the foregoing are as follows: 


(1) Since the source for substantiating the allegations 
in the fourth and fifth sentences of paragraph 2a is no 
longer available the charge is withdrawn. 


(2) With reference to paragraph 2c time did not permit 
documentation of the respective infractions and since you 
cannot be given an opportunity to answer specific allega- 
tions this statement is withdrawn. 


b. Your supervisor has made the following statement in 
his letter of rebuttal and desires to have it made a perma- 
nent part of your official file: 


‘This action was taken only because it was concluded 
that Mr. Stevenson did not perform satisfactorily as 
supervisor in this specific assignment. This does 
not mean that he could not succeed in another assign- 
ment or that he had not been successful in other as- 
signed positions in the past. Mr. Stevenson has many 
fine qualities; he is a gentleman, is kind and consider- 
ate, has a fine personality, is amiable and slow to anger, 
makes friends easily and is generally regarded in high 
esteem by many persons whom I have had occasion 
to hear. It is requested that these following state- 
ments be made a matter of record in Mr. Stevenson’s 
201 file. 


“‘Mr. Stevenson has not been reduced in rank due to 
any willful neglect, lack of integrity, malicious action, 
or for any reason reflecting against his personal char- 
acter. This action is taken only because it is 
deemed expedient to place into this position an in- 
dividual that is more firm and exacting in detail 
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phases of production surveillance work. Mr. Stev- 
enson should have equal opportunity for advance- 
ment or promotion in the future to any assign- 
ment for which he is qualified.’’ 


e. With reference to your request in paragraph 11 of your 
letter dated 28 November 1956 for a complete retraction 
of paragraph 2b of letter dated 23 November 1956, your 
supervisor has determined that this cannot be granted for 
the following reasons: This is an accounting of the OCAMA 
Inspector General’s findings of sub-standard contract status 
reporting of Production Specialists in the Northern Opera- 
tions Branch and as such is a matter of permanent record 
in CAPD and Hq OCAMA. It is also a matter of record 
that the recommendations of the IG were very specific in 
the action that should be taken against you. This recom- 
mendation is quoted as follows: 


‘“‘That the reassignment of the Northern Operations 
Branch Chief be followed by diciplinary action for 


his failure to accomplish his inherent responsibilities 
as a supervisor.”’ 


3. In view of the foregoing the reduction in rank will be 
effected as set forth in the original letter of proposed re- 
duction in rank dated 23 November 1956. 


4. Until the effective date, you will be officially carried on 
the rolls of this office in position number CHI-982, Super- 
visory Production Specialist (Aircraft), GS-11, however, 
you will continue to perform the duties and responsibilities 
of the position to which you were detailed as outlined in 
letter dated 1 November 1956. 


5. If you so desire you may appeal the decision to reduce 
you in rank under the Air Force Grievance Procedure de- 
scribed in OCHC Office Instruction 40-12. Appeal under 
the Air Force Grievance Procedure may be made in writing 
at any time after receipt of this notice and must be made 


: 
svc! tesa! Ce 


wt Sew 


< 


55 


no later than thirty days after the effective date of your 
reduction in rank. Any appeal must be in writing and 
should be directed to Chief, Chicago Air Procurement Dis- 
trict, Attn: Civilian Personnel Officer, 5555 South Archer 
Avenue, Chicago, Illinois. Your letter of appeal should 


clearly state the specific grievance and the remedy sought. 


6. Should vou desire further information concerning your 
reduction in rank you may bring any questions you have 
to your immediate supervisor, Mr. E. J. Hahn. You may 
also discuss vour case with Miss D. Evans, your Placement 
and Employee Relations Advisor, whose office is located 
at 5555 South Archer Avenue, Extension 361. 


For THE CHIEF: 
/t/ R. A. VoLLMER 
Chief 
Civilian Personnel 
Division 
Date 12/28/56 /s/ 
Received Dean C. STEVENSON /s/ 
Signature of Employee 


Exhibit H 


CHICAGO AIR PROCUREMENT DISTRICT (OCAMA) 
UNITED STATES AIR FORCE 
5555 SOUTH ARCHER AVENUE 
cHIcaco 38, ILLINOIS 


6 September 1957 
Chief 
Chicago Air Procurement District 
Attn: Civilian Personnel Officer 
5555 South Archer Avenue 
Chicago 38, Illinois 


Dear Sir: 


Reference is made to your letter of 5 September 1957, 
Subject, ‘‘Decision on Report of Review—Removal’’. 
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This is to advise that I hereby accept the offer of Change 
to Lower Grade in lieu of Removal to the position of 
Property and Supply Clerk, GS-4, $3925.00 per annum in the 
Services Division, Chicago Air Procurement District. I 
understand that this action will be effective as of 8 Sep- 
tember 1957. 


Yours truly, 


Raymonp H. Peterson 
Raymond H. Peterson 


Exhibit I 
OCHCPP 18 April 1957 


Subject: Official Reprimand 

To: Mr. Raymond H. Peterson 
Production Specialist 
Chicago Air Procurement District 
Uptown Operations Branch 


1. This letter is to be considered an official reprimand 
for your failure to comply with the reporting procedures as 
outlined in AMC Reg. 84-13 and amendments, thereto. The 
deficiencies involved have been discussed with you at great 
length with Mr. Hahn. You have also admitted these de- 
ficiencies in writing in a Disposition Form dated 22 March 
1957. The specifie deficiencies are as follows: 


(a) Basie contract AF 33(600)7616 with McHenry Indus- 
tries required deliveries to begin on May 12, 1956 and be 
completed on 12 August 1956. The contractor failed to 
meet this required delivery schedule. You have admitted 
that no delinquent report was prepared during this period. 


(b) By virtue of SA +1 dated 29 November 1956, this 
delinquency was removed and a new schedule was incor- 
porated into the contract which required delivery of 1500 
units by 12 February 1957. The contractor also failed to 
meet this delivery requirement. Again, in your signed 
statement, you indicate this amount was not delivered. The 
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contract again became delinquent and again you failed to 
prepare the required formal delinquent report. 


2. Similar discrepancies of not reporting delinquent con- 
tracts had been brought to your attention by DF dated 26 
December 1956 as a result of the Inspector General’s audit 
of last October. This DF brought to your attention the em- 
barrassing position in which the district was placed by such 
mal-reporting and you were advised that you were expected 
to review your entire number of assigned contracts for 
any other fallacies that may have existed. It appears from 
this new revelation, you continue to disregard regulations, 
a situation which cannot be allowed to continue. 


3. In the future, your compliance in preparing reports in 
accordance with existing regulations will be expected. Fur- 
ther infractions on your part to record in accordance with 
these regulations will require more serious disciplinary 
action. 


4. Please feel free to contact your supervisor with any 


problem which may arise in connection with proper report- 
ing. It is expected there will be no further offenses of this 
nature. 


5. A copy of this letter will be placed in your official per- 
sonnel file as a matter of record. 


6. You may reply to the charges made in this letter, how- 
ever, such reply must be made within five (5) days from the 
date of receipt and such reply will also be placed in your 
official personnel file. 

/s/ H. H. Duuxiw 
/t/ E. J. Hann 
Chief 
Production Division 
My signature indicates receipt and that this matter has 
been discussed with me. 


Date: 
/s/ Raxmonp H. Peterson 
/t/ Raymond H. Peterson 
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Exhibit K 
OCHCPP 14 May 1957 
Subject: Official Reprimand 
To: Mr. Raymond H. Peterson 
Production Specialist 
Chicago Air Procurement District 
Uptown Operations Branch 


1. This letter is to be considered the second official repri- 
mand for your failure to comply with the reporting pro- 
cedures as outlined in AMC Regulation 84-13 and Amend- 
ments thereto. The deficiencies involved have been thor- 
oughly discussed with you by your supervisor and you have 
admitted the specific deficiencies as follows: 


a. Contract AF 33(604) 13532 placed with the Magnaflux 
Corporation requires the deliveries of Spare Parts to be 
concurrent with the end items. The end items were sched- 
uled for shipment on 9 Sep 56 and were actually completed 
13 Dec 56. However, there were no deliveries of Spare 


Parts made in Sep 56 nor have any been delivered to date. 
According to regulations, a Category A Delinquent Report 
should have been prepared for the Report Month of Aug 
56, indicating this contract delinquent as of the 10th day 
of Sep 56. However, the contract was not reported de- 
linquent as of 10 Sep 56 and no report was submitted 
until Mar 57, some 6 months later. 


b. Also in the case of Magnaflux Corporation Contract 
AF 33(604) 11819—This contract required the Spare Parts 
to be delivered concurrently with the end items. End item 
deliveries commenced on 10 Mar 56. Accordingly, Spare 
Parts also were to have been delivered, however, no Spare 
Parts have been delivered to date and in accordance with 
regulations, a Category A Delinquent Report should have 
been prepared for the Report Month of Feb 56, indicating 
this contract delinquent as of 11 Mar 56. However, this 
delinquency of 11 Mar 56 was not reported until the report 
submitted for the month of Mar 57, one year later. 


BA ees” Saw” es tases? Sees! 4, 


59 


2. You have previously been advised in writing of the 
seriousness of these offenses and the embarrassing position 
in which it places the entire Chicago Air Procurement Dis- 
trict. Your failure to report in accordance with regula- 
tions is an indication of your indifference to your responsi- 
bility. It is my duty to inform you that such conduct can- 
not be condoned and since this is the second letter of off- 
cial reprimand, your Performance Rating for 15 May 1957 
will be held in abeyance. Any further infraction on your 
part will be cause for removal action. 


3. Please feel free to contact your supervisor with any 
problems which may arise in connection with proper re- 
porting. 

4. A copy of this letter will be placed in your official per- 
sonnel file as a matter of record. 


5. You may reply to the charges made in this letter, 
however, such reply must be made within five (5) days from 
date of receipt and such reply will also be placed in your 
official personnel file. 

/t/ Josern J. Huber 
Chief, Uptown Operations 
Branch 
Production Division 


My signature indicates receipt and that this matter has 
been discussed with me. 


Date: 


/s/ Raymonp H. PETERSON 
/t/ Raymonl H. Peterson 
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Exhibit L 
OCHCIU 24 July 1957 


Subject: Advance Notice of Proposed Removal 
To: Mr. Raymond H. Peterson 
Production Division 
Uptown Operations Branch 
Chicago Air Procurement District 
5555 South Archer Avenue 
Chicago 38, Illinois 


1. In accordance with provisions of the Federal Person- 
nel Manual Chapter Z1, Part 9, Section 9.102 (a) (1), you 
are advised that your Supervisor has initiated action to 
remove you from the Federal Service not earlier than 27 
August 1957. This action is proposed as a result of your 
failure to comply with the reporting procedures as out- 
lined in AMC Regulation 84-13 and Amendments thereto. 
Specifically, the charges are as follows: 


a. Contract AF30 (635) 7820 awarded to Brad Harrison 
calls for delivery as follows: 267 on 23 February 1957; 260 
on 23 March 1957; 260 on 23 April 1957 and 260 on 23 May 
1957, to complete a total of 1047 on the contract. Deliveries 
to date were made as follows: O in February 1957, 300 in 
March 1957, 374 in April 1957 and O in May 1957. 


b. This contract should have been reported delinquent 
as early as 24 February 1957. While the contract would 
have reverted to ‘‘on schedule” as of 8 March 1957, a de- 
linqueney again occurred as of 23 March 1957 and exists 
at the present time. You have failed to report any de- 
linquencies to date on this contract. 


2. On previous occasions you have received the follow- 
ing official reprimands for similar deficiencies: 


a. On 18 April 1957 you were given an official reprimand 
for your failure to comply with reporting requirements 
and your deficiencies were outlined as follows: 
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(1) Basic contract AF33(600)7616 with McHenry In- 
dustries required deliveries to begin on 12 May 1956, and 
be completed on 12 August 1956. The contractor failed 
to meet this required delivery schedule and you have ad- 
mitted that no delinquent report was prepared for this 
period. 


(2) SA Nr 1 dated 29 November 1956 removed this de- 
linquency and a new schedule was incorporated into the 
contract which required delivery of 1500 units by 12 Feb- 
ruary 1957. The contractor also failed to meet this de- 
livery requirement and in a statement signed by you, you 
indicated this amount was not delivered. The contract again 
become delinquent, and you again failed to prepare the 
required formal delinquent report. 


b. A second letter of official reprimand dated 14 May 
1957 was given to you which pointed out subsequent de- 
ficiencies as follows: 


(1) Contract AF33(604)13532 with the Magnaflux Cor- 
poration required the delivery of spare parts concurrent 
with the end items. The end items were scheduled for ship- 
ment on 9 September 1956 and were not completed until 
13 December 1956. There were no deliveries of spare parts 
made in September 1956 nor had any deliveries been made 
up to and including 14 May 1957. According to regula- 
tions, a Category A delinquent Report should have been 
prepared for the report month of August 1956 indicating 
the contract delinquent as of the 10th day of September 
1956. The contract was not reported delinquent and no 
report was submitted until March 1957, some six months 
later. 


(2) Contract AF33(604)11819 with Magnaflux Corpora- 
tion required spare parts to be delivered concurrently with 
the end items. End item deliveries commenced on 10 March 
1956. However, no spare parts had been delivered as of 
14 May 1957. This delinquency, which should have been 
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reported on a Category A Delinquency Report for the 
report month of February 1956 indicating the contract was 
delinquent as of 11 March 1956, was not reported until 
March 1957, one year later. 


3. As a result of an Inspector General’s audit last Octo- 
ber, similar discrepancies were found and brought to 
your attention in a Disposition Form dated 26 Decem- 
ber 1956. This DF pointed out the embarrassing position 
in which the Chicago Air Procurement District was placed 
in such mal-reporting and you were advised that you were 
expected to review all contracts assigned to you. You 
have also been advised that your failure to make reports 
in accordance with regulations indicates an indifference to 
your responsibilities. You were also informed that such 
conduce [sic] could not be condoned and any further infrac- 
tion on your part would be cause for removal action. 


4. You may reply personally, and/or in writing to this 
letter, within seven days after its receipt, setting forth any 
reasons you may have as to why the proposed action should 
not be taken. You may submit affidavits and other evidence 
to support your statements. Your reply should be made or 
addressed to your Supervisor, Mr. J. J. Huber, Chief, Up- 
town Operations Branch, production Division. Advice and 
assistance in preparing a reply may be obtained from your 
Placement and employee Relations Advisor, Miss D. I. 
Evans, Extension 361. An appointment will be arranged 
for you upon request. 


5. No decisions [sic] has been made or will be made until 
after the time allowed for your reply. Your reply, if any, 
will be given careful consideration before final decision is 
made. Whether you reply or not, a written notice of final 
decision will be given you. 


6. You will remain in your present position in an active 
duty status during the 30 days advance notice. No action 
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will be taken to effect your removal for a period of 30 days 
from the date of receipt of this letter. 


For THE CHIEF: 
/t/ R. A. VouumMER 
Chief 
Civilian Personnel Division 


Receipt is acknowledged of letter of Advance Notice of 
Proposed Removal. 


25 July 1957 
Date 


/s/ Raxymonp H. PETERSON 
/t/ Raymon] H. Peterson 


Exhibit M 
File No. .......- 


Subject: Advance Notice of Proposed Removal 


To: OCHCPP Date: 30 July °57 
From: OCHCPP Comment No. 1 
Mr. R. H. Peterson/mlb 
Attn: Mr. J. J. Huber, Chief 
Uptown Operations Branch 


1. Reference is made to Advance Notice of Proposed Re- 
moval of 24 July 1957, which stated that I might reply why 
proposed action should not be taken. 


2. In reference to charges in Paragraph 2a (1) McHenry 
Industries, Contract AF 33(602)7616 was for a quantity of 
4494 Each ‘‘Valve Oxygen Line Pressure Aircraft Serv- 
icing I.A.W. Spec MIL-V-4719’. A copy of Specification 
MIL-V-4719 is herewith attached. Paragraph 4.3 Quali- 
fication Tests, Paragraph 4.3.1 Pre-qualification and Para- 
graph 3.3.2 Qualification Test Samples, are referred to. 
These three paragraphs were interpreted by me as sub- 
mission of articles for qualification approval before the 
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production item could be produced. No mention was made 
in the contract of delivery of these articles other than the 
inclusion of the specifications in the nomenclature of the 
valve. The delivery schedule did set forth that ‘‘Delivery 
to start in 30 days and completed within 120 days after 
the date of award.’’ This, in my opinion, was in conflict 
with paragraphs 4.3, 4.3.1 and 4.3.2 of Specification MIL- 
V-4719. Mr. Dean Stevenson was my Supervisor at this 
time and he made two visits to the contractor’s plant with 
me. His interpretation of the delivery on this contract 
must have coincided with mine, as on either of these visits 
did he advise that this contract be put on the delinquent 
list. This is further borne out in a Disposition Form to 
OCHCC, Attn: Captain Anderson, from Mr. Dean Steven- 
son, wherein Paragraph 3 states ‘‘Subject contract become 
delinquent on 12 August 1956’’. After returning from my 
vacation in late July 1956, I made a call at McHenry Indus- 
tries and was advised by Mr. Kumphf, President, that the 
four valves had been forwarded for qualification approval. 
On 28 Sept 1956, Mr. Kumphf resigned his position as Pres- 
ident. At a meeting on 4 Oct 56 at the Office of Mr. Vern 
Knox, Secretary of McHenry Industries at Crystal Lake, 
and attended by Mr. Berkeley, Financial Branch, Mr. Dean 
Stevenson, Supervisor of Production Section, Mr. Roger 
Moffatt, Quality Control, and myself, it was disclosed 
that the four valves had never been submitted. The 
contract was then put on the delinquent list, and was 
removed from delinquent status on receipt of Supple- 
mental Agreement +1 dated 2 Jan 57, which was ap- 
proval for sub-contracting to Bastien Blessing Co. Sup- 
plemental agreement +1 called for delivery of 1500 
Units within 40 days and the balance within 130 days 
from the date of the S.A. The Bastian Blessing Co. 
produced 1500 Units and, unbeknown to me, shipped 
125 Units to Logisties in Los Angeles, California, to fill 
a Purchase Order from Shelby AFD, which they had re- 
quested for early delivery. This was determined when the 
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Form DD-250 Partial +1 dated 8 Feb 57 issued by the 
Navy and received in this Office on 25 Feb 57 for 1375 
Units. The contract was put on the delinquent list 22 Mar 
57 and removed from the delinquent list upon receipt 
of Form DD-250 Partial +2 dated 19 Apr 57 for a quan- 
tity of 250 Units. The contract was completed on 9 May 
57, 3 days prior to the contract delivery schedule. 


3. In reference to charges in Paragraph 2b (1) Contract 
AF 33(604)13532 with Magnaflux Corp., on a plant visit in 
June 56, the preparation of the Provisioning Parts Break- 
down was discussed with Mr. Eichon. It was suggested 
that this document be prepared by the Rosern Publications 
& Procedures Co., who are specialists in this field. He 
told me he would contact them for their help. I ad- 
vised Miss Ernestine Cohen of Rosern Publications & 
Procedures Co. and the Magnaflux Corporation was con- 
tacted by their representative, Miss Rosalie Cohen. 
Affidavits confirming this fact can be obtained if nec- 
essary. Mr. Eichon advised Miss Cohen that the 
Spare Parts provisioning Parts Breakdown was being 
prepared by their own personnel. Again affidavits con- 
firming this fact can be procured if deemed necessary. 
While attending testing of First Articles on Contract AF 
33(604)14278 on 26 Feb 57, a meeting was held with Mr. 
Norman Sanderman and Mr. Kenneth Hendrickson, and 
it was requested that the Rosern Publications & Procedures 
Co. be contacted. This, the contractor’s representatives 
agreed to do. A purchase Order was given to the Rosern 
Publications & Procedures Co. on 4 Mar. 57 for preparation 
of the Provisioning Parts Breakdown on Contracts AF 
33(604)13532 and AF 33(604)11819. Affidavits confirming 
this fact can be procured if necessary. At this time I was 
not aware that MCP Form 71-649 called for ‘‘concurrent 
delivery of Spare Parts’’ nor that concurrent delivery of 
Spare Parts could be waived by the buyer. The non--report- 
ing of this delinquent contract was not willful negligence 
on my part. 
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4, In reference to charges in Paragraph 2b (2) Contract 
AF 33(604)11819,, the statement covering Contract AF 
33(604)13532 is applicable to this contract. 


5. For the past seventeen years of service with Govern- 
ment Agencies, this is the first time I have not been given a 
‘“‘Satisfactory’’ rating. 


6. I believe that since 18 April 1957 in your review 
of my current contract reporting, you have found that 
I have made ‘“‘ Anticipated Delinquency Reports’’ as soon 
as it was determined that a contractor was not going to be 
able to meet his contract delivery schedule, and ‘‘ Delinquent 
Reports’? when the contract became delinquent. 


Raymonp H. Pererson 
Raymond H. Peterson 
Production Specialist 


Incl 
Specification MIL-V-4719 


Exhibit N 
OCHCIU 9 August 1957 


Subject: Notice of Final Decision—Removal 
To: Mr. Raymond H. Peterson 

Production Division 

Uptown Operations Branch 

Chicago Air Procurement District 

5555 South Archer Avenue 

Chicago 38, Illinois 

1. You are hereby notified that final decision has been 

made by your supervisor to remove you from the Federal 
Service, effective 27 August 1957. This action is being 
taken in accordance with provisions of the Federal Per- 
sonnel Manual, Chapter Z1, Part 9, Section 9.102 (a) (1). 


2. You were notified by letter dated 24 July 1957, which 
was delivered to you on 25 July 1957, that recommendation 
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was being made for your removal. You were charged with 
failure to comply with the reporting procedures as outlined 
in AMC Regulations 84-13 and Amendments thereto. Spe- 
cifically the charges were as follows: 


a. Contract AF30(635)7820 awarded to Brad Harrison 
calls for delivery as follows: 267 on 23 February 1957; 
260 on 23 March 1957; 260 on 23 April 1957 and 260 on 
23 May 1957, to complete a total of 1047 on the contract. 
Deliveries to date were made as follows: O in February 
1957, 300 in March 1957, 374 in April 1957, and O in May 
1957. 


b. This contract should have been reported delinquent 
as early as 24 February 1957. While the contract would 
have reverted to ‘‘on schedule’”’ as of 8 March 1957, a de- 
linquency again occurred as of 23 March 1957 and exists 
at the present time. You have failed to report any de- 
linquencies to date on this contract. 


3. On previous occasions you received the following offi- 


cial reprimands for similar deficiencies ; 


a. On 18 April 1957 you were given an official reprimand 
for your failure to comply with reporting requirements 
and your deficiencies were outlined as follows: 


(1) Basic contract AF33(600)7616 with McHenry Indus- 
tries required deliveries to begin on 12 May 1956, and be 
completed on 12 August 1956. The contractor failed to meet 
this required delivery schedule and you have admitted 
that no delinquent report was prepared for this period. 


(2) SA Nr 1 dated 29 November 1956 removed this de- 
linquency and a new schedule was incorporated into the 
contract which required delivery of 1500 units by 12 Febru- 
ary 1957. The contractor also failed to meet this delivery 
requirement and in a statement signed by you, you indi- 
cated this amount was not delivered. The contract again 
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became delinquent, and you again failed to prepare the 
required formal delinquent report. 


b. A second letter of official reprimand dated 14 May 
1957 was given to you which pointed out subsequent de- 
ficiencies as follows: 


(1) Contract AF33(604)13532 with the Magnaflux Cor- 
poration required the delivery of spare parts concurrent 
with the end items. The end items were scheduled for 
shipment on 9 September 1956 and were not completed 
until 13 December 1956. There were no deliveries of spare 
parts made in September 1956 nor had any deliveries been 
made up to and ineluding 14 May 1957. According to regula- 
tions, a Category A Delinquent Report should have been 
prepared for the report month of August 1956 indicatiing 
the contract delinquent and no report was submitted until 
March 1957, some six months later. 


(2) Contract AF33(604)11819 with Magnaflux Corpora- 
tion required spare parts to be delivered concurrently with 


the end items. End item deliveries commenced on 10 
March 1956. However, no spare parts had been delivered 
as of 14 May 1957. This delinquency, which should have 
been reported on a Category A Delinquency Report for the 
report month of February 1956 indicating the contract was 
delinquent as of 11 March 1956, was not reported until 
March 1957, one year later. 


4, As a result of an Inspector General’s audit last Oc- 
tober, similar discrepancies were found and brought to 
your attention in a Disposition Form dated 26 December 
1956. This DF pointed out the embarrassing position in 
which the Chicago Air Procurement District was placed 
in such mal-reporting and you were advised that you were 
expected to review all contracts assigned to you. You 
were advised that your failure to make reports in accord- 
ance with regulations indicated an indifference to your 
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responsibilities. You were also informed that such conduct 
could not be condoned and any further infraction on your 
part would be cause for removal action. 


5. You were afforded an opportunity to reply to the state- 
ment of charges within seven (7) days from the receipt of 
the letter. You did reply by Disposition Form dated 30 
July 1957. 


6. In your reply you did not deny or even comment on the 
charge as outlined in paragraph 2 a and b above. Since 
you have not attempted to refute this charge, it must be 
assumed to be correct. Your reply contained statements 
pertaining to charges made in the two official letters of 
reprimand which you received on 15 April and 14 May 
1957. These comments should have been submitted with- 
in the period allowed for reply after receipt of each letter 
of reprimand. However, your statements have been con- 
sidered but, you merely outline the circumstances involving 
each delinquency. The circumstances as outlined by you 
cannot be utilized as an excuse for your failure to carry 
out your responsibility of reporting delinquent contracts. 
Statement contained in paragraph six (6) of your reply is 
not factual as can be substantiated by review of records. In 
view of the foregoing, it is the opinion of your supervisor 
that you have not submitted sufficient justification to war- 
rant withdrawal of the removal action. 


7. If you so desire, you may appeal this decision under 
the Air Force Grievance Procedure established by Chapter 
AF E2 of Air Force Manual 40-1. Appeal under the pro- 
cedure must be made in writing within thirty (30) days 
after the effective date of the removal action. The appeal 
should be addressed to Chief, Chicago Air Procurement 
District, Attention: Civilian Personnel Officer. You may 
request advice and assistance concerning such appeal from 
Miss D. I. Evans, Placement and Employee Relations Ad- 
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visor, Extention 361. Filing of an appeal will not post- 
pone the effective date of the action stated in this notice. 


Sincerely, 


R. A. VoLttMER 
Chief 
Civilian Personnel Division 


Receipt is acknowledged of letter of Notice of Final De- 
cision—Removal. 


Subject: 
To: 


Raymonp H. Peterson 
Raymond H. Peterson 


13 August 1957 
Date 


Exhibit O 
Appeal for review by Colonel L. C. Lewis 
Chief 
Chicago Air Procurement District 
Attn: Civilian Personnel Office 


. Reference is made to 


Advance Notice of Proposed Removal dated 24 

July 1957 

My reply by Disposition Form dated 30 July 1957 

Notice of Final Decision—Removal dated 9 Au- 
gust 1957 

received 13 August 1957 


2. In a discussion with Miss Dorothy I. Evans, Place- 
ment and Employee Relation advisor on 15 August 1957 
it was determined that removal action was based on Regu- 
lation AF M40-1 AFC2.2 (2) (6) & (16). 


Offenses 


Guide for Disciplinary Action 


Penalties 


Cc ee 


2. Failure to carry 
out promptly 
assigned work 
or instructions 


First Offense 
Oral admonishment 


or 
Official Repremand 


Second Offense 
Official Repremand 
or 3-5 Day 
Suspension 


Third Offense 


5-10 Day Suspension 
or Removal 


» 6 
a SSSSSSSSSSSSSsSsssssses 
6. Careless Oral admonishment Official Repremand 5-10 Day Suspension 

Workmanship or or 3-5 Day or appropriate 
Official Repremand Suspension Separation Action 


Official Repremand 
or 3-5 Day 
Suspension 


> 
16, Violation of an 
administrative 
regulation which 
does not specify 
a@ penalty. 
a, Minor Offense 


Oral admonishment 
or 
Official Repremand 


5-10 Day Suspension 
or Removal 


3. Inasmuch as the offenses sighted are based on AMC 
Regulations 84-13 and Amendments thereto it is my be- 
lief that they fall in category 16. ‘‘Violation of an admin- 
istrative regulation which does not specify a penalty (a) 
Minor Offense.’’ The penalty for a Third Offense under 
catagory 16 is spelled out ‘‘5-10 Day suspension or Re- 
moval.’’ Offense 16 is shown as (a) ‘‘Minor Offense.” 
where the recommended penalty could be ‘5-10 Day sus- 
pension or Removal’’ it seems that ‘‘Removal Action’? 
is very drastic. My appeal is based on a reconsideration 
of the penalties under this catagory. 


4. In my defense I refer you to my previous supervisors, 
Mr. Philip Goetz, Mr. Henry Dulkin, and Mr. Dean Ste- 
venson. I also refer you to the co-operation that I have 
given to Mr. Fred C. Mose, Mr. M. Grabow, Mr. R. H. Perry, 
Mr. Walter Witek, Mr. Lester Grove and Mr. Herbert Bach. 
Administrative Contracting Officers on contracts handled 
by me on production. As stated previously I have seven- 
teen years of government service, and until this time I have 
always enjoyed a ‘‘Satisfactory Rating.’’ 
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5. It would be appreciated if I were given the oppor- 
tunity of a personal interview with Colonel L. C. Lewis. 


Respectfully yours, 


Raymonp H. Petrerson 
Raymond H. Peterson 
Production Specialist 


Exhibit P 
OCHCIU 21 August 1957 


Subject: Inquiry—Removal Raymond M. Peterson 
To: Major Goodwin G. Lettig 

Air Force MIPR Liaison Office 

c/o Corps of Engineers 

266 West Jackson Boulevard 

Chieago 6, Illinois 


1. You are hereby designated as my representative to 
conduct an inquiry to ascertain all the facts in the removal 
action pending against Mr. Raymond H. Peterson, who is 
presently employed at this installation as a Production 
Specialist, GS-9, and to submit a summary together with 
findings and recommendations. 


2. The inquiry will be informal and directed toward 
providing a basis for fair consideration of the action. It 
will include the examination of written or oral statements 
made by the employee or his representative, the supervisor, 
and their witnesses. Both the employee and the supervisor 
will be given the opportunity to comment on any statements 
made by the other during the course of the inquiry. 


3. Mr. Peterson’s request for review was received 19 
August 1957 and regulations provide that an inquiry will 
be made within ten (10) working days from the date of 
receipt of the request for review. 
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4, Representatives of the Civilian Personnel Division 
will be available upon your request to furnish any informa- 
tion or answer any questions you may have concerning 
the procedures. 

L. C. Lewis 
Colonel, USAF 
Chief 
ee: J. J. Huber 
R. H. Peterson 


Exhibit Q 
AIR FORCE MIPR LIAISON OFFICE (OCAMA) 
UNITED STATES AIR FORCE 
C/O CORPS OF ENGINEERS, U. S. ARMY 
226 w. JACKSON BOULEVARD 
CHICAGO, ILLINOIS 


Address Reply To: 


AF MIPR Liason Office 
C/o Corps of Engineers 
226 W. Jackson Blvd. 
Chicago 6, Illinois 


Refer to File No. 
OCCHF/CGL/cat/343 26 August 1957 


Subject: Summary—Removal Action Against Raymond H. 
Peterson 


To: Chief 
Chicago Air Procument District 
5555 South Archer Avenue 
Chicago 38, Illinois 


1. Diseussion 


a. Pursuant to your letter of 21 August 1957, subject 
above, the undersigned conducted an informal inquiry re- 
garding the removal action pending against Raymond H. 
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Peterson, assigned to the Uptown Branch, Production Divi- 
sion, Chicago Air Procurement District. 


b. Mr. Peterson is 61 years old and claims to have com- 
pleted 314 years at the University of Illinois. The dates 
recorded in his employment questionnaire are not con- 
sistent on this point as he has shown various years of 
attendance varying from 1917 to 1922. He is married but 
has no children. While his major at the University of 
Illinois was mechanical engineering, outside of a few sales 
positions where his knowledge in this field was useful, he 
has not, prior to his employment by the Chicago APD, 
held a position requiring as much resourcefulness and 
technical knowledge. Examination of his employment his- 
tory over the past 35 years reveals that he was assigned to 
perform nothing more demanding mentally than clerical 
tasks. He has approximately 17 years of government serv- 
ice which commenced in 1940. His effectiveness rating in 
government service with the exception of one ‘‘Excellent’’ 
rating have been ‘‘Good.’’ Prior to coming to work for 
the Chicago APD, he was employed as a Procurement 
Officer by the Electronic Supply Office, Great Lakes, Illinois. 
He worked for ESO for approximately 3% years but to- 
ward the end apparently found it difficult to comply with 
Navy Procurement Regulations. At the time of his res- 
ignation, Removal Action was pending against him because 
of his ‘‘inadaptability.’’ 


2. Summary of Evidence 


a. The evidence supporting this action was examined. 
It consists of two Official (written) Reprimands reporting 
instances of failure to comply with provisions of AMC 
Regulations 84-13, as amended, and a Disposition Form 
signed by J. J. Huber, Chief, Uptown Operations Branch, 
reporting another instance of Mr. Peterson’s failure to re- 
port delinquent contracts. 


b. Mr. Peterson was privately interviewed on 21 August 
1957 by the undersigned regarding the substance and cir- 
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cumstance described in the evidence. He admitted freely 
the offenses but stressed that his omissions were neither 
wilful nor malicious. No replies were made to the Official 
Reprimand notices because he did not truly understand 
their seriousness. His supervisor did discuss his shortecom- 
ings after the first Official Reprimand but the discussion 
did not touch upon how Mr. Peterson was to keep his con- 
tract records to insure the reporting of delinquent con- 
tracts. Prior to the receipt of the second Official Repri- 
mand he had no conference with his supervisor. It was 
only after he received the ‘‘Advance Notice of Removal’’ 
that he decided to make a formal reply. 


ce. It is the undersigned’s opinion based upon talking 
with Mr. Peterson, investigating the duties of a Production 
Specialist, and examining the records he is required to 
keep, that the performance requirements of a Production 
Specialist are not being met by Mr. Peterson. A Produc- 
tion Specialist requires the exhibition of a high degree of 
alertness and initiative. Mr. Peterson does not appear to 
possess these desired mental characteristics which are es- 
sential to satisfactory performance. His attitude is passive 
and he is prone to let things drift. Throughout the inter- 
view he disliked taking stands on contentious points. 


d. Mr. Huber was interviewed in the presence of Mr. 
Peterson in an effort to corroborate the charges contained 
in the Official Reprimands and requested Removal Action. 
Mr. Huber confirmed that the facts regarding the offenses 
were true. It was implied by Mr. Huber that Mr. Peterson 
still lacks the ability to perform the assigned duties. Mr. 
Huber did not desire to withdraw his petition for Mr. 
Peterson’s removal. Mr. Peterson was described as not 
being able to discern on his own initiative certain actions 
which he, as a Production Specialist, should take in regard 
to certain production problems. It also appeared that even 
after 4 years Mr. Peterson was not familiar with applicable 
regulations from which he could obtain guidance to resolve 
procedural problems. Mr. Peterson agreed unreservedly 


with Mr. Huber’s comments regarding his deficiencies with- 
out any prompting from Mr. Huber or the undersigned. 


e. Mr. Phillip Goetz, who hired Mr. Peterson in 1952, 
spoke eloquently in his behalf. While under his super- 
vision for approximately 18 months, Mr. Peterson was Mr. 
Goetz’s best Production Specialist. Numerous examples 
were cited by Mr. Goetz where Mr. Peterson’s prompt 
action had saved the Air Force money. In his opinion 
Mr. Peterson was a valuable Air Force civilian employee. 
Mr. Goetz is no longer in the Production Division. 


f. Mr. Dean Stevenson, who was Mr. Peterson’s super- 
visor prior to his present supervisor, Mr. Huber, com- 
mended Mr. Peterson’s work as a Production Specialist. 
He also cited numerous examples of Mr. Peterson’s effec- 
tiveness. Mr. Stevenson’s testimony as a witness was 
discounted as his 201 filed revealed the existence of an 
Official Reprimand for failure to perform properly his 
duties as Chief of the Production Division. As a result 


of the Official Reprimand Mr. Stevenson was reassigned. 


g- Mr. Lester Grove and Mr. Walter Witek, Administra- 
tive Contracting Officers, were interviewed and willingly 
testified to the excellent cooperation in certain instances 
that Mr. Peterson had given them in his duties as a 
Production Specialist. Both gentlemen described Mr. Peter- 
son as being dependable, conscientious, and amiable. 


3. Factual Information 


a. Mr. Peterson was accused of violating the reporting 
procedures as outlined in AMC Regulations 8413 and 
amendments thereto. AMC Regulations 84-13 and amend- 
ments thereto were found to have been published prior 
to the date of the offenses and had not been rescinded sub- 
sequent to that date. The scope of paragraph 6 is appli- 
cable to the Chicago APD, and paragraph 4a and 21a 
directs that activity to prepare and report delinquent con- 
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tracts. While there is a line of inference in paragraph 7a 
as to who will prepare this report, Mr. Peterson should 
have been charged with the violation of an office regulation 
that specifically mentions ‘‘delinquent contract reports.”’ 


b. AMC Regulation 84-13 and amendments do not pro- 
vide a penalty for noncompliance. Therefore, for purposes 
of disciplinary action, these regulations may be termed 
‘administrative regulations.”’ 


ec. Paragraph IA of Mr. Peterson’s position description 
charges him with the preparation of ‘‘necessary reports.”’ 


d. No mitigating nor extenuating circumstances, written 
or oral, were submitted by Mr. Peterson. 


e. Mr. Peterson has been given on-the-job training. On 
11 December 1953 he satisfactorily completed an Air Force 
Production Course—Phase II with 80% attendance and 
satisfactory participation in conferences. On 15 October 
1956 he satisfactorily completed a 52 hour Production and 
Surveillance Course. The curriculum encompassed both 
formal and informal type of studies and included estab- 
lished standard operating procedures for production con- 
trol surveillance of contracts and purchase orders admin- 
istrated by the Chicago APD. 


f. Mr. Peterson’s effectiveness ratings since his employ- 
ment in 1952 at the Chicago APD, with the exception 
of the May 1957 report, have been ‘‘satisfactory.’’ 


g. The AMC Table of Standard Penalties agrees with the 
Removal Action decision. 


h. Procedural accuracy as outlined in AMCM 40-2 has 
been observed. 


i. Mr. Peterson’s repeated failures to comply with per- 
tinent regulations have been mentioned in Inspector General 
Reports thus bringing official censure upon the CAPD. 
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4. Collateral Factors 


a. While the evidence is fairly conclusive and the dis- 
ciplinary action that has been taken against Mr. Peterson 
is in consonance with the degree of seriousness of the 
offense, several collateral factors enter into this case which 
raise serious doubts whether the termination of Mr. Peter- 
son’s services is equitable and conforms to the intent of 
Air Force Personnel policy. 


b. Here is a man who up to less than a year ago was 
apparently satisfactorily performing his job, at least ac- 
cording to official records. Then in April 1957 he receives 
his first Official Reprimand. A month later he receives 
another for the same offense. Less than two months later, 
his supervisor takes removal action based upon the recur- 
rence of the same offense. 


ce. The recurring nature of these violations suggests an 
underlying cause. Perhaps there exists a communication 
difficulty between Mr. Peterson and his supervisor; or there 
was initially improper classification; or that Mr. Peterson 
was subject to lax supervision. 


d. Exploring further into the ‘‘underlying cause’’, the 
undersigned has deduced the following from information 
gleaned from the interviews: 


(1) Supervision over the past four years has been lax, 
caused either from weak supervisors or constant chang- 
ing of supervisors. 


(2) The age level of personnel is high in the Production 
Division and there exists a lack of initiative for self im- 
provement. 


(3) There was initially improper classification of Mr. 
Peterson. He was able to stay on the Rolls because super- 
visors were either reluctant to take positive action or did 
not understand the quality of work expected from Produc- 
tion Specialists. 


(4) A new Production Supervisor has been assigned who 
is aggressive and demands results. Mr. Peterson’s inept- 
ness has been discovered. 


e. Consideration should be given to the ultimate effect 
of sustaining discharge action against Mr. Peterson. He is 
61 years old, which automatically restricts his eligibility 
for employment in most industries. His working exper- 
iences are largely clerical and his health is ‘‘controlled 
diabetic.’? Information that he was discharged from the 
Air Force would preclude his employment in most instances 
with other Government agencies. He does not become eli- 
gible for retirement for another 14 months. After his sav- 
ings are exhausted he would have to apply for relief. 


f. A complaint of his treatment to a member of Congress 
would be, in view of the personal factors involved, dif- 
ficult to explain on humanitarian grounds. Newspapers, 
picking up the story, are seldom factual and delight in 
expounding the ‘‘impersonal hardhearted government 
bureaucratic red-tape which treats a man like a number 
rather an individual.’? The end result might be forcing 
the Air Force to reinstate Mr. Peterson. 


g. Although the offenses, while serious to one familiar 
with contract administration, don’t denote the same degree 
of seriousness to someone not familiar with Air Force 
procurement. There is considerable merit to Mr. Peter- 
son’s argument that the next discipline step should not 
have been removal, but should have called for a suspension 
from work. 


h. Exception could also be taken to the apparent lack 
of coordination between the supervisor and personnel ad- 
visor which might have precluded this case from reaching 
its present stage. After the first official reprimand was 
in the file and Mr. Peterson did not choose to reply, per- 
sonnel should have followed up with the supervisor and 
plans made to reassign or transfer Mr. Peterson, if it 
appeared that a new evaluation was in order. 
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i. Mr. Peterson is not qualified for the job and for the 
Chief to reinstate an employee after a supervisor has de- 
cided to discharge him weakens the authority of the super- 
visor. Further, the debilitating effect on morale and dis- 
cipline throughout the Chicago APD would be particularly 
serious, 

Goopwix G. Lrrm¢ 
Goodwin G. Littig 
Major, USAF 


Exhibit R 
OCHCIU 27 August 1957 
Subject: Request for Review—Removal Action 


To: Mr. Raymond H. Peterson 
Production Specialist 
Chicago Air Procurement District 
Uptown Operations Branch 


1. As a result of your request that an inquiry be con- 
ducted concerning your removal from the service as a 
Production Specialist, GS-9, effective 27 August 1957, Major 
Goodwin G. Littig was designated as the representative of 
the District Chief to conduct the inquiry. 


2. Major Littig has prepared a report of findings and 
recommendations for consideration, however, due to the 
absence of the District Chief review of the report and 
written notice of decision cannot be prepared immediately. 
Under the circumstances your effective date of removal 
has been extended from 27 August 1957 to 6 September 
1957. 


3. You will remain in a work status in your present posi- 
tion during the ten (10) day extension period. 


For the Chief: 


R. A. Vorumer 
Chief 
Civilian Personnel Division 
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Exhibit S 
OCHCIU 5 September 1957 


Subject: Decision on Report of Review—Removal 


To: Mr. Raymond H. Peterson 
Production Division 
Uptown Operations Branch 
Chicago Air Procurement District 
5555 South Archer Avenue 
Chicago 38, Illinois 


1. Reference is made to your request to the Commanding 
Officer, Chicago Air Procurement District, that a review be 
conducted of action taken to remove you from the Federal 
Service as a Production Specialist, GS-9, effective 6 Sep- 
tember 1957, for failure to comply with reporting proce- 
dures outlined in AMC Regulation 84-13 and Amendments 
thereto. 


2. You are advised that the Commanding Officer has 


concurred with the following recommendations made by the 
designated reviewing official, Major Goodwin G. Littig: 


a. That the Removal Action is warranted and justi- 
fied, that your appeal for reconsideration for reduc- 
tion of the penalty be denied, and the Removal Action 
decision be upheld. 


b. That you be offered a clerical position at a lower 
civil service classification commensurate with your 
capabilities. 

3. The reasons for the foregoing recommendations are as 
follows: 


a. That you violated the reporting procedures as out- 
lined in AMC Regulation 8413 and Amendments 
thereto on three separate occasions. 


b. That AMC Regulation 84-13 and Amendments 
thereto were published prior to the date of the offenses 
and had not been rescinded subsequent to that date. 
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ec. That AMC Regulations 84-13 and Amendments 
do not provide a penalty for non-compliance. There- 
fore, for purposes of disciplinary action, these regu- 
lations may be termined ‘‘administrative regulations.”’ 


d. That paragraph LA of your position description 
charges you with the preparation of ‘‘necessary re- 
ports.’’ 


e. That no mitigating nor extenuating circumstances, 
written or oral were submitted by you. 


f. That you had received on-the-job training. 


g. That your effectiveness ratings since your em- 
ployment in 1952 at the Chicago Air Procurement Dis- 
trict, with the exception of the May 1957 report, have 
been satisfactory. 


h. That the AMC Table of Standard Penalties agrees 
with the Removal Action decision. 


i. Procedural accuracy as outlined in AMCM 40-2 
has been observed. 


4. Accordingly, you are hereby offered a position as 
Property and Supply Clerk, GS-4, $3925.0 per annum, in the 
Services Division, Chicago Air Procurement District. It is 
requested that you advise this office by 6 September 1957, 
in writing, of your acceptance or rejection of this offer. In 
the event you accept above offer, the change to Lower 
Grade will be in lieu of Removal; if you decline the offer 
you will be removed from the rolls effective 6 September 
1957. 


5. If you are dissatisfied with this decision you may 
request a review by the Major Air Command within ten 
(10) working days following receipt of the decision. Your 
request for review by Headquarters AMC should be ad- 
dressed to the Chief, Chicago Air Procurement District, 
ATTN: Civilian Personnel Officer. You are advised that 
you have the right to review the findings and recommenda- 
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tions made to the Commanding Officer on which the removal 
action decision was based, and to request copies of these 
documents. You may request advice and assistance con- 
cerning such appeal from Miss Dorothy I. Evans, Place- 
ment and Employee Advisor, Ext. 361. 


For the Chief: 


R. A. VoLuMEr 
Chief 


Civilian Personnel Division 


Receipt is acknowledged of letter of Notice of Decision on 
Report of Review—Removal. 


R. H. Peterson 
Raymond H. Peterson 
5 Sept. 1957 
Date 
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Exhibit T 
AIR FORCE MIPR LIAISON OFFICE (OCAMA) 
UNITED STATES AIR FORCE 
C/O CORPS OF ENGINEERS, U.S. ARMY 
226 w. JACKSON BOULEVARD 
CHICAGO, ILLINOIS 
Address Reply to: 
AF MIPR Liaison Office 
C/o Corps of Engineers 
226 W. Jackson Blvd. 
Chicago 6, Illinois 
Refer to File No. 
OCGLF/CGI/ecat/343 26 August 1957 


Subject: Report of Inquiry—Removal of Raymond H. 
Peterson 


To: Chief 
Chicago Air Procurement District 
5555 South Archer Avenue 
Chicago 38, Illinois 


1. Pursuant to your letter of 21 August 1957, subject 
above, the undersigned conducted an informal inquiry re- 
garding the removal action pending against Raymond H. 
Peterson, assigned to the Uptown Branch, Production 
Division, Chicago Air Procurement District. 


2. Findings: 


a. That Raymond H. Peterson violated the reporting 
procedures as outlined in AMC Regulations 8413 and 
amendments thereto on three separate occasions. 


b. That AMC Regulations 84-13 and amendments thereto 
were published prior to the date of the offenses and had not 
been rescinded subsequent to that date. 


e. That AMC Regulations 84:13 and amendments do not 
provide a penalty for non-compliance. Therefore for pur- 
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poses of disciplinary action, these regulations may be 
termed ‘‘administrative regulations.’’ 


d. That paragraph IA of Mr. Peterson’s position descrip- 
tion charges him with the preparation of ‘‘necessary 
reports.”’ 


e. That no mitigating nor extenuating circumstances, 
written or oral were submitted by Mr. Peterson. 


f. That Mr. Peterson had received on-the-job training. 


g. That Mr. Peterson’s effectiveness rating since his em- 
ployment in 1952 at the Chicago Air Procurement Dis- 
trict, with the exception of the May 1957 report, have been 
satisfactory. 


h. That the AMC Table of Standard Penalties agrees 
with the Removal Action decision. 


i. Procedural accuracy as outlined in AMCM 40-2 has 
been observed. 


j. That mitigating factors do exist in this case which 
warrant serious consideration in making final disposition 
of this case. (See attached summary.) 


3. Recommendations: 


a. That Removal Action is warranted and justified by 
factual information and consistent with the applicable pro- 
visions of the Table of Standard Penalties of the manual. 


b. That Mr. Peterson’s appeal for reconsideration for 
reduction of the penalty be denied. 


ce. That the Removal Action decision which has been 
appealed by Mr. Peterson be undisturbed. 


d. That due to the existence of collateral issues Mr. 
Peterson be offered a lower classified civil service position 
within OCAMA which would be commensurate with his 
capabilities. 

Goopwin G. Lirric 
1 Incl. Goodwin G. Littig 
1 Summary Major, USAF 
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Exhibit U 
CHICAGO AIR PROCUREMENT DISTRICT (OCAMA) 
UNITED STATES AIR FORCE 
5555) SOUTH ARCHER AVENUE 
cHIcAGO 38, ILLINOIS 


5 September 1957 


Subject: Removal—Raymond H. Peterson 


To: Chief 
Civilian Personnel Division 
Chicago Air Procurement District 
5555 South Archer Avenue 
Chicago 38, Illinois 


1. [have reviewed the report and recommendations made 
by Major G. G. Littig, my designated reviewing representa- 
tive, on the Removal of Mr. Raymond H. Peterson. Based 
on the facts presented, it is requested that you inform 
Mr. Peterson that I concur in the recommendations made 
by Major Littig; in particular 


(a) That the Removal Action is warranted and 
justified and his appeal for reconsideration for reduc- 
tion of the penalty is denied and Removal Action is 
upheld. 


(b) That he be offered a position as Property and 
Supply Clerk, GS-4, in the Services Division. 


2. As there are no positions in an intermediate grade 
between GS-9 and GS-4 which are commensurate with Mr. 
Peterson’s qualifications and capabilities, it is recom- 
mended that he be given the salary of the top step of the 
GS-4 or $3925 per annum. 


L. C. Lewis 

L. C. Lewis 
Colonel, USAF 
Chief 


sth 


Y Soar Us 


WSR 
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Attachment to Exhibit 3 


Memo of Operating Conduct 
OCHCPP-Attn: Mr. R. H. OCHCPP 25 June 1955 
Peterson Mr. Hahn/dd 

(No Reply Required) Ext. 227 


1. This memo is being handed to you not as an official 
reprimand but as a means to inform you that certain 
of your operation performances are not up to standard. 


2. The non reporting incident in connection with delin- 
quent contract AF 14(604)2581 has been most embarrassing 
for the District, Division, and Branch Chiefs. 


3. Whenever ones operating conduct is such that it incurs 
the criticism of higher headquarters, it is time that a good 
serious look be taken in order to prevent any recurrence 
of fallacious operating practices. 


4. The undersigned has been further embarrassed in sev- 
eral past instances by your late attendance at various con- 
tractor’s plants especially when it necessitated verbal ad- 
monishment to the entire group by the Production Division 
Chief at the 24 June 1955 Production Operations staff 
meeting. 


5. It is hoped that this memo will bring a clear under- 
standing in the responsibilities of your position to the 
government. 


6. It is requested that you call upon the undersigned 
for assistance in working out any of your problems in the 
future. 


/t/ Epwarp J. Hann 
Chief, Operations Branch 
A True Copy: 
J. H. Bostry 
James H. Bosley, Chief 
Civilian Personnel Office 
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Attachment to Exhibit 3 


Incorrect Reporting of Status of 

Production Contracts 
OCHCPP-1 OCHCP 26 Dec 56 
Attn: Mr. R. H. Peterson Mr. Hahn/mte/325 


1. This is in confirmation of my discussion with you rela- 
tive to the discrepancies found in your records by the 
Inspector General’s personnel during their inspection in 
October this year. 


2. The following summation of their discrepant findings 
is listed to serve as a guide for the future against any such 
recurrences. 


a. Ohmite Mfg. Co. 


AF (33-604)56-7222 was to be completed by 22 August 
1956 per delivery schedule. First shipment was made 
10 September 1956 and was not completed by 30 


September 1956. Contract had not been reported de- 
linquent 31 August or 30 September 1956. 


b. Kleinschmidt 


AF 33(600)28290. Contract required three (3) first 
articles to be delivered by December 1955. One (1) 
was furnished in June 1956; the second in August 1956. 
As of this date, the third is still in the contractor’s 
hands. This contract has not been reported delin- 
quent on the months of August and September 1956. 


. Klenischmidt 


AF 33(600)20424. Contract required two (2) first 
articles of Item 9 to be delivered by 6 May 1956. First 
one was delivered in June and second in September 
1956. Contract had not been reported delinquent for 
the prior months. 
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3. The revelation of such mal-reporting by the OCAMA 
Inspector General’s personnel is a very undesirable situa- 
tion which not only places you in a faulty position, but 
more important, all of us, from Colonel Lewis on down, 
are being subjected to a great deal of criticism. 


4, In addition, our position has become unstable rating- 
wise because of the OCAMA Comptroller’s feeling of un- 
certainty insofar as Chicago APD’s reporting honesty and 
accuracy is concerned. 


5. It is expected that you review your entire number of 
assigned contracts for any other fallacies that may exist. 
/t/ E. J. Hasx, Chief 
Production Division 
A True Copy 
J. H. Bostey 


James H. Bosley, Chief 
Civilian Personnel Office 


Attachment to Exhibit 3 


McHenry Invusrrtes, Inc. 
Contract AF 33(602)7616 


OCHCPP OCHCP 22 Mar 1957 
Atten: Mr. R. H. Peterson Mr. Hahn/sjs/326 


1. Review of subject contract file reveals certain irregu- 
larities for which a complete explanation to the following 
questions is requested in connection with our reporting 
procedure and requirements. 


a. Since contract called for delivery to begin within 30 
days and completed within 120 days after date of award 
(April 12, 1956) and no deliveries were made during this 
period, was the contract not delinquent? 


b. If the contract was delinquent what date did it become 
delinquent? 
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ce. Was October 1956 the first month for which a DD 
Form 375 should have been prepared? 


d. Was October 1956 the first month that your OCAMA 
Form 159 should have reflected the delinquency? 


e. Why does the OCAMA Form 159 reflect the DD Form 
Cycle Date as 10/31 in contrast to the Cycle Date estab- 
lished on the actual DD Form 375 for the Report Month 
of September 1956 which specifies 10/5/56? 


f. Under Supplemental Agreement Nr. 1 on what date 
should the 1500 units have been shipped to meet delivery 
requirements? 


g. How many units were shipped as of the date estab- 
lished in your answer to question in paragraph ‘‘f’’ above? 


h. Is the contract now delinquent? 


i. Provide a status report showing condition of subject 
contract as of 20 March 1956. 


j. Your reply to the above questions is requested no 
later than 1500 hours today, 22 March 1957. 


(t) E. J. Hasyn, Chief, 
Production Division 


Order 


Upon consideration of plaintiff’s motion for summary 
judgment, the memorandum submitted in opposition thereto, 
and argument of counsel, and it appearing to the Court 
that there is no genuine issue as to any material fact, and 
the plaintiff is entitled to judgment as a matter of law, 
it is by the Court this 15th day of October, 1962, 


Orperep that plaintiff’s motion for summary judgment be 
and it is hereby granted. 


/s/ CHartes F. McLavexum 
United States District Judge 
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Certificate of Service 


A copy of the foregoing Order was mailed, postage 
prepaid, this 5th day of October, 1962, to Daniel J. MeTague, 
Esq., attorney for the United States of America, United 
States Courthouse, Constitution and John Marshall, 
Washington 1, D. C. 

/s/ Samvep C, Kier 
Samuel C. Klein 


Notice of Appeal 


Notice is hereby given this 13th day of December, 1962, 
that Eugene M. Zuckert, Secretary of the Air Force hereby 
appeals to the United States Court of Appeals for the 
District of Columbia from the Order and judgment of this 
Court entered on the 15th day of October, 1962, in favor 
of Raymond H. Peterson, Plaintiff against said Eugene 
M. Zuckert, Secretary of the Air Force. 


/s/ Davw C. AcHESON 
David C. Acheson, Attorney 
for Eugene M. Zuckert. 
United States Attorney. 
Send copy to: 


Samuel C. Klein, Esquire 
1122 19th Street, N. W. 
Washington, D. C. 


